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PUBLI C SERVI CE COW SSI ON
OF THE STATE OF NEW YORK

- - - - - - - - - - - - - - - - - - X

Proceedi ng on Motion of the :
Commi ssi on Regarding a Retail : Case 03-E-0188
Renewabl e Portfolio Standard. :

COVMENTS ON BEHALF OF
CENTRAL HUDSON GAS & ELECTRI C CORPORATI ON
ON | DENTI FI ED THRESHOLD | SSUES,
AND ADDI TI ONAL OBSERVATI ONS

In accordance with the Ruling Concerning Procedure and
Schedul e (Issued February 20, 2003), as supplenmented by the
Rul i ng Revi sing Schedule (Issued March 6, 2003), Central
Hudson Gas & El ectric Corporation (“Central Hudson”)
subnmits the follow ng responses to certain of the
“threshol d issues” identified in the Comm ssion’s Order
Instituting Proceeding (lssued and Effective February 19,
2003) .1

In addition, in response to the discussions at the
March 4, 2003 Procedural Conference, Central Hudson also

subm ts observations about the proceeding.

1 A nunber of the threshold issues do not appear to relate directly to

Central Hudson’s core interests. Wile not commenting on themat this
time, Central Hudson reserves the right to participate concerning them
t hroughout the proceeding.



I NI TI AL RESPONSES TO
| DENTI FI FED THRESHOLD | SSUES

A. Commi ssion |Issue 1. “The types of resources
t hat shoul d be considered as “renewabl e” for
t he purposes of a renewable portfolio standard.”

Response:

Determ ning the “type” of resource (i.e., technol ogy)

i s necessary, but insufficient, to describe the “type” of
resource that should be considered “renewabl e’ for purposes
of this proceeding. Central Hudson is prepared to accept
any kind of technology generally agreed to by other parties
as “renewabl e’ for purposes of this case provided that an
econom c criterion is also included in defining those
resources. For exanple, a resource requiring a selling
price for its output significantly above the zonal real
time market clearing price to recover its costs would not
be considered “renewable,” but a resource requiring a
selling price slightly above-nmarket ni ght be.

In addition, no private entity (i.e., utility or ESCO
shoul d be required to purchase power from a resource owned
by a publicly-owned entity. Furthernore, new publicly-
owned resources shoul d count towards any statew de
renewabl es goal, but not qualify for any financi al
“incentives” that privately-owned entities m ght be

required to fund.



B. Commi ssion |Issue 3: “The retai
suppliers that should be required to
sell energy fromrenewabl e resources.”

Response:

The phraseol ogy of the question as witten contains
two inplicit presunptions: That there should be sone form
of “requirenent” to sell energy fromrenewabl e sources as
an outcome of this proceeding;? and that the “requirenent”
be limted to retail sellers of energy. These presunptions
are premature at this tine and may turn out to be
unwarranted. For exanple, as discussed bel ow, Central
Hudson bel i eves that any state incentives determ ned to be
necessary and appropriate to encourage increased use of
renewabl es shoul d be inplenented at the whol esal e, rather
than retail level. |In that way, all kWis will be treated
equivalently and the costs spread as broadly as possible.

It is well settled that utilities nust make purchases
on behalf of their custoners at | owest reasonabl e costs.
The 2002 State Energy Plan (at 3-42) acknow edges that the
costs of renewabl e resources are higher than the costs of

“conventional” resources.® Any “requirement” that regul ated

2 Gven the significant existing levels of renewables already w thin New
York, it is questionable whether “requirenments” (as may have been

i nposed el sewhere) are either necessary or desirable here.

3 The Energy Plan presents a linted amount of quantitative information,
but does refer to the higher costs of renewables as a barrier to

devel opnent of renewabl e resources. Sone costs per kWare presented at

3-58 of the 2002 Energy Plan, but estimates of cost per kWh,



utilities purchase power fromrenewabl e sources at above-
mar ket prices would conflict with those | ong-standing
obligations.*

Excl usi on of any segnments of the market from equival ent
responsibility for new renewables wll cause econom c
di stortions or other inappropriate burdens. For exanple,
public authorities (NYPA and LIPA) supply about 25% of total
NYS energy sales. Any state-w de obligation concerning
renewabl es that excludes consideration of the energy from
public authorities would thus have the consequence of
requiring that increnental growmh in renewables be realized
fromonly 75% of the NYS total; which is equivalent to
requiring that non-public entities be responsible for 133% of
the increase that would be required with the public
authorities also responsible. Additionally, it appears that
at | east one of the Comm ssion’s “threshold i ssues” contem
pl ates potential exenption of ESCOs fromresponsibility for
new renewabl es. Exenptions or exclusions wll heighten the
di sproportionate inpacts and cause greater schisnms with

prudence obli gations.

recogni zing the intermttent production expected fromvirtually all
forms of renewabl e resources, were not included.

4 The EIS analysis nust fully describe and consider the econonic and
ot her social consequences of any nmandate to utilities requiring

di vergence fromtheir general obligations to nake prudent, |east-cost
pur chases. NOTI CE OF DETERM NATI ON OF SI GNI FI CANCE (I ssued March 18,
2003) .



C. Comm ssion |Issue 4. “The inpact, if any, on
the ability of energy services conpanies’
(ESCCs) abilities to conpete with utilities
if they are required to procure renewabl e
resources beyond what their custoners re-
guest, given the relative sizes of the |oads
supplied by utilities and ESCOs currently,
and how such i npacts m ght be overcone.”

Response:

|f a state nmandate to purchase renewables is warranted at
all, the prem se of any such requirenent nust be that it is in
the interest of the public. The public includes all consuners,
regardl ess of the type of supplier of electricity (utility,
ESCO cooperative, nmunicipality or public authority). Any
mandat e shoul d apply equally to all narket participants.

There is a certain inconsistency in the prem se of the
guestion. The potential that nmenbers of the public would
be encouraged to “opt out” of a policy purportedly adopted
intheir interest is a statenent about the inappropriate-

ness of the policy itself.

D. Conmi ssion |Issue 5: “The best nethods
for retail suppliers to procure
renewabl e resources (e.g., construc-

ti on and ownership versus purchases.”

Response:

As noted above, purchase of output from renewable
resources at above-market prices inevitably conflicts with
utilities’ prudence obligations. It is, noreover, very

difficult to believe that a broad requirenent to buy power



at above-market prices can be reconciled with the
Comm ssion’s stated objective of workably conpetitive
mar ket s that reduce costs to consuners.

Wth respect to ownership, existing Comm ssion policy
calls generally for separation of generation fromelectric
delivery entities. Specifically, Central Hudson's
Restructuring Settlenent Agreenent (§ VII.G) precludes
ownership by Central Hudson of such resources® within its
service territory.

E. Commi ssion | ssue 6 “Methodol ogi es for
the recovery of costs by regulated utilities.”

Response

Cenerally, utilities may not prudently make purchases
from above-market resources. |If utilities are required
nonet hel ess to make above-nmar ket purchases from renewabl es,
utilities should be permtted to flow through, as incurred,

all of the costs of neeting those mandates.®

5 Retention of certain small hydro and CT resources for |ocal area
transm ssi on support was permtted. Those sources total about 100 MW
about 60 MW are renewabl e hydro resources.

6 Central Hudson’s existing rate plan includes nmechanisns that can
easily treat those costs in the sane fashion as other supply costs.



F. Conmmi ssion |Issue 7: “Individual retai
suppliers’ targets, if appropriate.”

Response:

Utilities should have no obligation to nmake purchases
of above-market resources. |f some formof state require-
ment is showmn to be warranted, all market participants
shoul d have the sanme kind, degree and type of “targets.”
Supplier by supplier “targets” are neither necessary nor
desi r abl e.

G Comm ssion |Issue 9: “The appropriate

means to nonitor progress toward neeting

t he goal and to ensure results, including
possi bl e rewards and di si ncentives.”

Response:

Any consi deration of these subjects is premature
pendi ng determ nation of the kind and | evel of the “goal,”
t he actual need to “ensure results,” and resolution of the
i nherent conflict between the prenise of the question and
utilities’ prudence obligations. The subjects raised by
t he question should be deferred until such tinme as
resol ution of the above matters has been attai ned.

OBSERVATI ONS

A. Ends and Means

Central Hudson is not opposed in principle to state-
mandat ed econom ¢ assi stance to renewabl e resources, but is

concer ned about the approaches that appear to have been



contenpl ated thus far. Mreover, as discussed bel ow, the
policy debate should include the questions (i) whether
state assistance is appropriate, (ii) whether to inpose a
renewabl es portfolio standard, (iii) whether to inpose sone
ot her neans of attaining a 25% “penetration” of renewabl es,
(iv) whether to select sone other objective (e.g., a 19% or
a 10% renewabl es penetration level), and (v) what
mechani sns best inplenent the goals eventually sel ected.’

| f state assistance in comrercializing new renewabl e
sources of generation is determ ned to be appropriate, that
goal woul d be better acconplished, in Central Hudson's
vi ew, through establishing a market for predetermn ned
quantities of renewables at the |ISO and including the
above- market costs of the renewables as an “uplift” charge
on | SO transm ssion (exclusive of wheel -throughs or wheel -
out s).

Under this concept, a phased-in renewabl es "set aside"
woul d be established as an annual goal. To illustrate:
The Conmission’s Order suggests that the anount of energy

involved is 8% (25% 17% of NYS energy. The Governor

" Choice of i mpl ementi ng mechanismis not trivial. Recent experience
with the now discredited 6 cent |law, and the Comm ssion’ s decisions

i npl ementing that statute, have denonstrated that state-inposed
purchase requirenents can produce severe, if unintended, adverse
consequences. This history cautions against repetition of Conm ssion-
i mposed purchase nandates on regulated utilities.



defined a 10 year horizon; this is roughly equivalent to %
of 1% growmh in renewabl es production statew de, per year
frompresent |levels. However, as noted el sewhere herein,
Central Hudson believes that the question whether any
addi ti onal renewabl es sources should receive state
assistance is an inportant, and nust be an integral, part
of the present proceeding.

Mechani stically, the set aside goal would be
i npl emented as foll ows:

(i) PSC establishes criteria for new renewabl e sources
(“NR 11).

(ii) PSC determnes ceiling prices for each type of
technology. Ceiling prices would be based, in sone
appropriate fashion, on actual costs. (These first
two steps could be conpleted as part of the present
case.)

(i11) I'ndividual renewabl es sources woul d subsequently seek
a Conm ssion determ nation that the source is in
conpliance with the Comm ssion’s criteria. Such a
source woul d then becone a “qualified new renewabl e
source” or “ONRS.” The Comm ssion could establish a
formof conpetitive solicitation to assure that the
nost econom ¢ proposed projects becone “qualified.”
The Conmi ssion woul d use the qualification procedure
to limt the above-market benefits to the extent
needed to neet the renewables growth criterion.

(iv) The qualification as a QNRS would permt the QNRS to
participate in the programat the | SO

(v) ON\NRS woul d bid into the SO in a pre-defined fashion
that assures dispatch (details to be devel oped) in
the 1SO s zonal real tine market.



(vi) The difference between the nmarket price paid by the
| SO and the PSC ceiling price would be identified by
the I SO and recovered as “uplift” across all trans-
mtted power consumed wi thin NYS.

As described above, output from QNRS can be sold into
the 1SO without distorting the 1SO s existing whol esal e
mar ket s.

The above-market incremental costs of new renewabl es
shoul d be spread over the broadest base. Fairness anong
mar ket participants is addressed by establishing aliquot
participation on identical terms (i.e., costs carried by
every kWh) by all users of the NY transm ssion system
(excl usive of wheel -t hroughs and wheel -outs).

Comm ssion qualification of individual sources and
establishment of ceiling prices, together with access to
the 1 SO markets as descri bed above, shoul d provide an
appropriate basis for financing new renewabl es sources on
reasonable terns. The above approach will also tend to
maxi m ze the benefits to new renewabl es sources by
elimnating the marketing by every individual source to
find specific buyers for its output that otherw se would be
required.

Any institutional or jurisdictional issues should be

susceptible to being resol ved.

10



Not hing in the above approach is intended to preclude
any LSE fromentering into voluntary bi-lateral agreements
for renewabl es energy, capacity or ancillary services.
However, those transactions are not included in the above
mechani sm any premumprice to market in the case of a
bi | ateral agreenment woul d be borne by the purchasing party
and not included in the state-wide uplift. Likew se, any
benefits would go to the purchasing party and not be shared
with other entities.

B. Scope of Proceedi ng

The Conmission’s Order Instituting Proceeding® stated
that 17% of the electricity recently used in New York was
provi ded by renewabl e resources. After stating that 25% of
energy was provided by renewabl e resources four decades
ago, the Comm ssion concluded that a “return to the 25%
figure would be in the public interest.”®

No basis for the Comm ssion’s “public interest”
concl usi on has been stated. \Wether correct or not, that
concl usi on was unsupported by analysis and is premature.
That concl usi on has, however, commtted the Comm ssion to

requiring a renewables portfolio standard that bridges the

8 ORDER | NSTI TUTI NG PROCEEDI NG (| ssued and Effective February 19, 2003).
°1d. at 2: “Only about 17%of the electricity currently used in New
York State is provided by renewabl e resources. This figure reflects a
di sturbing decline from25% of four decades ago. A return to the 25%
figure would be in the public interest.”

11



gap to a 25% st at ewi de renewabl es penetration. It is

"10 and the Conmi ssion shoul d

t heref ore an agency “action,
have prepared an EIS before taking that action. Matter of

VWECK Broadcasting Corp. v. Planning Board of the Town of

Ll oyd, 79 N Y.2d 373, 383 (1992); Chinese Staff and Wrkers

v. City of New York, 68 N.Y.2d 359, 363 (1986); Jackson v.

New York Urban Devel. Corp., 67 N Y.2d 400, 415-17 (1986).

The Conmission’s conclusion that it nust prepare an EIS for
possi bl e future actions pursuant to the Order Instituting
Proceeding! is an inplicit acknow edgement that an EI'S
shoul d have been prepared prior to reaching the public
interest conclusion in the Order Instituting Proceeding.?

CONCLUSI ON

VWil e Central Hudson is not opposed in principle to
any formof state assistance to new renewabl es sources, it
has substantial reservations about the approach envisioned
by the Comm ssion. Mandated purchase obligations on
regul ated utilities have already proven to have severe, if

uni nt ended, adverse consequences. The Conmmi ssion’s

0 The term“action” is defined in the DEC regul ations to include
“...planning and policy making activities that may affect the

envi ronnent and commrit the agency to a definite course of future
decisions” [6 NYCRR § 617.2(b)(2)].

11 See, note 4, supra.

12 SEQRA pl aces substantive (as well as procedural) obligations on
agencies, including the obligation to “...choose alternatives which
consistent with social, econom c and other essential considerations, to
the maxi mum extent practicable, mnimze or avoid adverse environmental

12



presunptive reliance on that neans of inplenmentation is
m spl aced and unwi se in Central Hudson s view.

Uilities should not be asked, contrary to |ong-
standi ng prudence obligations to nmake | owest reasonabl e
cost decisions in power supply for their supply custoners,
to buy power at above-market prices.

More basically, proposals that woul d produce increases
in energy costs through requiring escalating utilization of
above- mar ket sources of power are not consistent with the
Commi ssion’s existing policy endorsing workably conpetitive
mar kets for the purpose of reducing costs to consuners.

A Conmi ssion requirenment to expand the use of
renewabl es may, or may not, be in the public interest.
Since the case for either proposition has not yet been nade
in the fashion required for admnistrative agency deci si on-
maki ng, there can be no presunption in favor of either
outcone at this tine.

| f appropriate anal yses are perforned, and they show
that a state agency nandate to increase utilization of
renewables is, in fact, in the public interest, that
mandat e shoul d be inplenented at the whol esal e | evel,

w thout distorting the 1SO s narkets, by recovering the

effects....” ECL 88-0109(1). This obligation applies whether or not
an EIS is prepared by an agency.

13



above-market portion of renewabl es costs as uplift, across
all kW transmtted within New York.
Dat ed: New York, New York

March 28, 2003
Respectfully subm tted,

Thonpson Hi ne LLP
Attorneys for

Central Hudson Gas &

El ectric Corporation

One Chase Manhattan Pl aza
New York, N.Y. 10005-1401
(212) 344-5680

Robert J. d asser
Thonmas P. R ozzi
O Counsel
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