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STATE OF NEW YORK
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Proceedi ng on Mdtion of the Comm ssion

Regarding a Retail Renewable Portfolio CASE 03-E-0188
St andar d. :

- - - - - - - - - - - - - - - - - - - - X

COMMENTS ON BEHALF OF
CENTRAL HUDSON
GAS & ELECTRI C CORPORATI ON

Prelimnary Statenent

These Conments are submitted on behal f of Central Hudson
Gas & Electric Corporation (“Central Hudson”). Central Hudson
has al so joined in, and supports, the recomendati ons made in
the follow ng sections of the Joint Uility Comments: Section
I1, related to reliability being the paranmount regul atory
objective; Sections IIl.A and B., related to the Central
Procurenent Mdel being the appropriate approach to
i npl ementing an RPS in New York; Section VI, insofar as
related to discussing the cost studies by Staff and the Joint
Uilities” Analysis; and Section VII.

St at enent of the Case

The proceedi ng was established “to devel op and

i npl ement a renewabl e portfolio standard for electric



energy retailed in New York State.”! A “standard” of 25% of
in-state electricity sales had, however, already been
endor sed and adopted by the Conmi ssion? and the proceedi ngs
i nvol ved di scussing alternative neans of inplenenting that
25% st andard. 3

Pre-exi sting renewabl e sources of power w thin New York

anount to about 18% of current (2002) sales in New York,

! See: Case 03-E-0188 - Proceeding on Mtion of the Conm ssion

Regarding a Retail Renewable Portfolio Standard; Order Instituting
Proceeding (“Instituting Oder”)(lssued and Effective February 19, 2003).
2 This conclusion is demonstrated by the Instituting Order and Initial
Comrents filed by many governnental parties on March 28,2003: 1) Staff at
1: “The purpose of this proceeding is to develop policies to achieve a
goal that by the year 2013, at l|least 25% of the electricity . . . wll
come fromrenewabl e energy sources”; 2) Attorney General of the State of
New York at 2: the Conm ssion “announced that it was conmmencing this
proceedi ng to develop and inplement an RPS that will ensure . . . at |east
25% of the electricity purchased in New York is generated from renewabl e
resources.”; 3) New York State Departnment of Environmental Conservation at
2: “[1]n order to achieve the increase to 25% of the electricity generated
in New York State comi ng fromrenewabl e sources, . . . [certain sources]
shoul d not be considered.”; 4) New York State Energy Research and

Devel opnent Authority at 2: referring to “conpliance with the 25% RPS

goal .”; 5) New York Power Authority at 2: referring to “neeting the 25%
renewabl es goal.”; 5) Long Island Power Authority at 2: referring to

nmoni toring progress towards “neeting the 25% goal .”

The simlarity between the Governor’s 2003 State of the State
Address, and the Conmission’s Initiating Order |ends support to that view.
However, while it is clearly the Governor’s prerogative, as the State’s
Executive O ficer, to state his position and to propose policies for
consi deration by independent regulatory bodies |ike the Comi ssion, it
remai ns the Commission’s duty to follow the applicable requirenents of |aw
to fully consider all reasonable alternatives as an integral part of
anal yses leading up to its decision. The necessary consideration of
alternatives never took place because the Commi ssion’s Instituting Order
treated the Governor’s 25% target value as the pre-ordai ned concl usion
3 Or, as the Conmission said in its Instituting Oder: “how best to
achi eve” the standard. The Commission’s Instituting Order “found” that:

“Areturn to the 25% figure would be in the public interest.” No basis
for that conclusion was presented. Although the 25% standard was referred
to occasionally during the proceeding as a “target,” it is clear, as

descri bed above, that the Conm ssion and many parties consider 25%to be
i mutable. Wth that conclusion, Central Hudson respectfully disagrees.



| eaving a gap of about 8% to be obtained from*“new
renewabl es. At the rates of |load gromh estimated in the
2002 State Energy Plan ("“SEP2002”), the 25%criterion is
equi valent to an increnental growth in power fromrenewable
sources of about 17 nillion MM between 2006 and 2013.4

The proceedi ng has been directed towards consi dering
differing nethods for providing revenues to devel opers of new
renewabl e sources of generation so that they construct new
generating facilities and produce the desired 17 mllion MM.
These revenues, by definition, would be provided from sources
ot her than the conpetitive electricity markets and woul d be
suppl emental to the conpetitive markets. 1In fact, the very
pur pose of the proposal is to provide these specific kinds of
new generators with total revenues significantly greater® than

coul d be realized fromthe conpetitive markets.®

4 A period of time will be required to construct new renewable facilities
in response to the proposal. Staff’s assunption that the initia
facilities would begin commercial operation in 2006 is not unreasonable.

5 See, Staff Response to Joint Utilities’ Question 22 concerning Staff’s
Cost Study, which shows, under the assunptions of Staff’s Cost Study, that
al nost every category of renewables “reached” in 2013 will receive a
substantial portion of their revenues fromthe “RPS premunf as in
relation to revenues received fromthe conpetitive markets.

6 Renewabl e sources of electric power generally have very |ow variable, or
operating costs, but high capital or fixed costs. Mny of the “renewabl e”
technol ogi es generally tend to produce power intermttently, when w nd,
sun or flow ng water are available. They tend to have |ow “capacity
factors,” producing fewer kWars per kW of capability than many
“conventional” types of generation. The relatively |ow output per unit of
capability means that they cannot run sufficient hours during a year to
produce revenues adequate at the prices prevalent in New York’'s energy
markets to neet their relatively high capital costs and provide profits
deened reasonabl e by the devel opers of those facilities.



Fundi ng the addition of 17 MIIlion MM of generation from
above-market, predomnantly intermttent, renewabl e sources of
generation by 2013 has a nunber of very significant
inplications for the people, businesses, and econony of New
York State.

Virtually all load growh until 2013 will be effectively

assigned to the new renewabl e generators, having the

consequences of erecting regulatory and econom c barriers
to “conventional” generators and returning to a “central
pl anni ng” approach for generation differing significantly
fromthe Comm ssion’s existing policies favoring addition
of generating capacity by entrepreneurial devel opers
shoul dering the risks (and reaping the rewards) of the
conpetitive generation narkets.

The proposed programw Il require the citizens and

busi ness in New York State to transfer significantly nore

than $1 Billion (nore likely, several $Billion) in

today’s dollars,’ to the devel opers of the new renewabl e

generators. Apart fromthe loss of in-state jobs

inmplicit in the shut-down of existing in-state

" This figure represents the direct RPS prem um costs deternined by Staff
t hrough 2013, and is understated because of the constraint on the tine
period considered in the Staff study and, as discussed subsequently,
because it is based on optimnistic and dubi ous assunpti ons.



generation shown or inplied in the Staff Cost Study, the
econom ¢ consequences of these extra-nmarket revenues on
the electricity markets operated by the NYI SO are unknown

and have not yet been consi dered.

The el ectrical characteristics of the NY power system nmay
be significantly affected by the addition of nunerous
intermttent sources of generation, large and small, with
inpacts on the reliability and costs of operating the

grid that, as of the date hereof, are unknown.

The di spl acenent of “conventional” generation resources
by the new renewabl e resources woul d produce only nopdest
benefits in ternms of reductions in whol esal e power
prices, em ssions and natural gas consunption (and
potential, albeit marginal, reductions in natural gas
prices) in New York.

Central Hudson’s Interests and Sunmary of Position

Central Hudson’s March 28, 2003 Comments (at 8)2 stated
t hat
The best nethod for commerciali zing

new renewabl e sources of generation
i s through establishing a market for

8 Consistent with the ALJ's assurances that parties were not waiving their
positions by participating in the proceedings, Central Hudson reserves its
rights concerning the positions articulated in its March 28, 2003
Comment s.



predeterm ned quantities of renewabl es at

the 1 SO and i ncludi ng the above- mar ket

costs of the renewabl es purchased by the

| SO as an “uplift” charge on I SO

transm ssion (excl usive of wheel -throughs

or wheel -outs).
This concept has cone to be called the “Central Procurenent
Model ” and variants of this approach have been devel oped (the
| SO vari ant, essentially as outlined in Central Hudson’s
Comments, that treats all KWH transmtted for consunption
within NYS as subject to the RPS and collects the required
fundi ng through an NYI SO Rate Schedule 1 charge; and “State
Agency” variants that presume only retail deliveries are
subject to the RPS and col |l ect the required funding through an
“SBC-1i ke” charge applied to retail delivery rates).

Consistent with its past support for maintaining workably

conpetitive markets, Central Hudson does not oppose state-
mandat ed econom ¢ assi stance to renewabl e generators in
principle, but it supports consideration of alternative

approaches that will best serve the interests of the

consunmers and busi ness of New York.® There has been no

9 As stated in Central Hudson’s March 28 Comments: “Central Hudson is not
opposed in principle to any form of state assistance to renewabl e
resources, but is concerned about the approaches that appear to have been
contenpl ated thus far. Mdreover, as discussed below, the policy debate
shoul d i nclude the questions whether state assistance is appropriate,

whet her to inpose a renewabl es portfolio standard, whether to inpose sone
ot her neans of attaining a 25% “penetration” of renewables, whether to

sel ect sonme other objective (e.g., a 20% or other renewabl es penetration

| evel ), and what nechani snms best inplenent the goals eventually selected.”



nmeani ngf ul consideration of alternatives to the 25% target in
this proceeding and thus no showi ng that the 25% RPS proposa
inthis proceeding is the best neans to commercialize

i ncreased production of power fromrenewabl es in New YorKk.

Central Hudson supports economcally efficient power
markets and regulatory initiatives that reduce costs,
encourage econom c efficiency and best serve the long-term
interests of the People of the State. The proposal has not
been shown to satisfy those objectives.

Central Hudson recogni zes that, in theory, renewable
sources of generation may offer advantages in terns of
reducing reliance on (nostly inported) fossil fuels,
reduci ng enissions and potentially creating jobs.?°
However, the studies that have been filed in the proceedi ng
do not show that there will be significant reduction in use
of those fuels or in em ssions, and the reductions in
whol esal e prices estimated by Staff are overstated. The

potential price reductions have not been shown to be

0 |'n theory, construction of new facilities should tend to create jobs.
The jobs will be created predom nantly where the facilities are built.
Under the RPS specifications of the Staff Cost Study, nearly half of the
job-creating benefits woul d be exported to nearby states and Canada, but
all of the costs of the RPS prem uns woul d be borne by New Yorkers, and
the di spl acenent of generation fromin-state sources is forecast in
Staff’'s Cost Study to |lead to shut downs of existing, in-state facilities
(and, presumably, attendant in-state job |osses).



sufficient to justify the paynments that the proposal woul d
require New York consuners to transfer to devel opers, or the
unknown reliability and market inpacts that increased
intermttent resources nmay inpose on New York consuners and
busi nesses.

Wor ki ng Qbj ecti ves

The ALJ provided the parties wwth a proposed |ist of

“Wor ki ng Qbj ectives,” sought comment fromthe parties and
included a revised list in the matters set down for comment at
this tine.

The Working Obj ectives should be revised to establish
reliability as the paranmount objective. Operation of new
sources of renewabl e generation in New York will increase
the amount of intermttent generation relative to
“conventional” generation on the New York bul k power system
and thereby potentially affect grid reliability. Gid

reliability nmust continue to be the paranount regul atory

policy objective.' No initiative should be inplenented

1 As articulated in Opinion No. 96-12, the Conmission’s policy is: “The
i nportance of a reliable bulk power electric system cannot be over-
enphasi zed. Consumers now rely on very high service quality, and their
wel | -being, and the state's economc growth, require that it be

mai nt ai ned. No changes in the future regulatory regi me should be all owed
to conpromise reliability, even if the intention is to | ower consuner
prices.”

10



unl ess, after thorough investigation, it is determ ned that
grid reliability will not be adversely affected.?!?

The Working Objectives include appropriate considerations
(“values”) to guide devel opnent of policies that will serve
the interests of the consuners and businesses in the State and
further the commercialization of additional sources of
renewabl e generation. After reliability, as discussed above,
the nost inportant values to guide both the way in which a
program can best be inplenented and the specific objectives of
the programare: job creation and other benefits within New
York, maxim zation of conpatibility with the conpetitive
mar kets, and m nim zation of costs.

Wor ki ng Tar get

In addition to the Wirking Objectives, the ALJ al so
provided the parties with a “Wrking Target.”*® The ALJ's June
25, 2003 “Sunmary of Working Group Discussions” (“June 25
Summary”) (at 2) advises parties to “...coment on the target

of 25% renewables retailed in New York State in 2013...."

12 The August 14, 2003 bl ackout has starkly confronted all of us with the
paranount inportance of reliability. W can no |onger consider an RPS

wi t hout collectively being fully infornmed about the potential operational
and reliability interactions of an RPS with the electrical system This
reality requires that we reconsider the future path of this proceeding and
refocus it.

13 See, n.2, supra, and associated text.
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The Conmi ssion had articulated a 25% overal | target
obj ective prior to the devel opnent of the cost studies that
were presented in late July 2003. Information presented in
those studies warrants revision of the 25%target.

The Staff Cost Study, which essentially seeks to
illustrate the mninmum potential |evel of costs, shows that
attaining a 25%target requires reliance on inports from new,
out-of-state generators for 44%of the increnental power needs
by 2013 and the consequent export of about 44% of the direct
RPS prem uns and the associ ated jobs out of New York
Additionally, the displacenent of in-state generation by out-
of -state generation shown in the Staff Cost Study produces the
consequential shut down of M d-Hudson, upstate, and perhaps
ot her generating plants, and presuned in-state job | osses.
Moreover, the Staff Responses to Joint utility Question 20
states that Staff’'s supply curve is broad and flat, so that
exclusion of inmports will not significantly increase the costs
of the direct RPS prem uns shown in Staff’s Cost Study.

Rat her than export RPS prem um paynents and j obs from New
York consumers and busi ness to out-of-state generators,

Central Hudson supports evaluation of an alternative that
would limt eligibility to in-state resources and

commensurately reduce the increnental annual targets by 44%

12



That alternative could be inplenented together with a credit
tradi ng system desi gned, anong ot her objectives, to be
conpati ble with broad-scale regional trading. These elenents
work together to link the paynents made by New York’s
consuners and businesses directly with the jobs that may be
produced and, at the sanme tine, they mnimze costs and
provide a constructive platformto assist in facilitating
devel opnment of out-of-state renewables in a way that does not
needl essly burden New York. 4

Overall RPS Structure

Wth respect to the “Overall RPS Structure,” the ALJ's
June 25 Sunmary (at 5) advised the parties to “express
[their] preferences...with their rationale.” Assum ng an
RPS-1i ke approach for purposes of this discussion, Central
Hudson believes that the “Central Procurenment” node
outlined at 7-8 of the ALJ's June 25 Summary is the only
sui tabl e approach.® The Central Procurenent Mdel would
establish market and regul atory structures that treat new
renewables simlarly to other generators, yet facilitate

financing by eligible new renewabl es through providing revenue

¥ A regional trading systemcould serve a nunber of interests, including
al l owi ng consuners desiring to purchase “G een Power” to have expanded
options and perhaps | ower costs. The system should be designed to permt
a seanl ess integration of “Conversion Transactions,” until such tine as
devel opnent of regional markets supersedes a need to namintain a New York-
speci fic conversion transacti on nmechani sm

15 As noted previously, Central Hudson supports Sections IIl.A and IIl.B of
the Joint Utilities’” Comrents on this point.

13



streans at | east as secure as those available to
“conventional ” generators.

The “1SO Procurenent” variant is the best option within
t he general Central Procurenent Mdel because it spreads the
costs over the broadest base, and offers other advantages as
identified by the ALJ, but the “State Agency Procurenent”
variant woul d produce nmany of the sane advantages. Wile
preferring the former, Central Hudson can al so support the
latter.

A necessary elenment of Central Hudson’ s support for
any RPS-like programis that it contain the requirenent
that any new renewable facility not receive an RPS preni um
unless it has been determned that the specific facility is
part of an “optinum expansi on plan” for the New York
electric system This is a necessary condition, in Central
Hudson’ s vi ew, because the RPS concept is not consistent
with the existing conpetitive market policies of the
Commi ssi on that are based on the prem se that the markets
woul d “incentivize” the investnent of capital in new
generation and lead to econom c entry decisions by
devel opers. Since the RPS concept involves extra- market
paynents to certain generators, it is therefore necessary
that only those generators who are deened part of an optinmm

expansion of the grid be funded.

14



The “optimum expansi on plan” concept requires
specification of the types of resources that would be
eligible, the anount of power and in-service date for the
i ncrenent of power sought and a decision on the specific
facilities that best neet the specifications. The
speci fications could be established by the Conm ssion, by
anot her existing State entity, or by a board.®  The
determ nation of the facilities that best neet the
speci fications could be acconplished either through an auction
process or through a conpetitive solicitation.

The net hod of devel opi ng an expansion plan that is nost
consistent with existing State Policies favoring conpetitive
electricity markets is through use of periodic auctions. In
t hose auctions, selection would be nmade on strict econonic
criteria of mnimzing the present value of the RPS prem uns,
| eading to an “econom c¢” expansion plan that woul d be deened
“optimunt because it was the | owest cost. Auctions of that
type could be conducted by the | SO or by another
“i ndependent” body.

If it is determned that criteria other than econom cs
shoul d be incorporated into the selection process, the body

maki ng the selections nmust then be sone type of State entity,

% 1f the use of a board is approved, Central Hudson recommends that a
Representative Stakehol der Group (exclusive of generator interests) be
est abl i shed.

15



so that appropriate non-economc criteria are incorporated in
t he expansi on plan and val ued consistently with the objectives
of State Policy at the time of the decisions.!” Since the
stated objectives of State policy conflict,!® decisions of that
type necessarily can be made only by a State entity, not by
private parties.

These requirenents are necessary so that the actual award
of RPS prem uns refl ect the “econom c expansion” |ogic
contained (wwth nore or less rigor) in both the Uility and
Staff Cost Studies.!®

In addition, Central Hudson is concerned about the
entitlement nature of the RPS proposal, in light of 1) the
significance of the RPS revenues to economc viability of
subsi di zed generators in the post-2013 tine frame under the

assunptions of Staff’'s cost study,?°

and 2) the potential for
| oss of existing federal tax credits and devel opnent grants,
whi ch, under the nodel advanced in Staff’s Cost Study, would

|l ead to automatic increases in the |evel of the RPS prem uns,

17 Central Hudson recommends that the decision-neking body be a board with
representatives of relevant interests (to avoid conflicts of interest,
generators would not be represented), and mandates to establish the
specific “targets” and approve the specific facilities that will receive
an RPS premiumin fashions that ninimze costs.

18 See, discussion under the heading “Bal ancing of the Proposal Wth

Exi sting Commi ssion and State Policy,” infra.

19 Unless the ability of new renewable facilities to receive an RPS prem um
is constrained to an “opti num expansi on plan” to reflect the econonic
optim zation logic of the “supply curves” (inplicit or explicit in the two
differing anal yses), the actual costs of addition of new facilities wll
be greater than those calculated. This is necessarily the case because
the studies seek to calculate an econonic mninmum]level of costs.

20 gee, Staff response to Utility Question 26.

16



to conpensate the devel opers of new renewabl e generators on a
pre-tax equival ent basis.?!

Costs and Benefits

Operation of a renewabl e source of generation in place
of a fossil-fired source of generation should reduce
em ssions. Under the existing conpetitive markets in New
York, a renewabl e source of generation can assure that it
is selected for dispatch in the 1SO s markets through
“price taker” bidding strategies that are permtted under
the 1SOs rules. As noted above, current and reasonably
forecast market prices are insufficient to provide nost
types of renewabl e generation with sufficient market

"22 Therefore, it is

revenues to neet their financial “needs.
proposed that consuners and business in New York pay the
above-mar ket costs necessary for the renewabl e sources of
generation to neet their financial “needs” on the prem se that
reductions in emssions, reductions in the whol esale price of

power and ot her benefits sufficient to justify the costs wll

be produced.

2l See, Staff response to Utility Question 23. Entitlenent programs to
commerci alize new generation in New York, such as the 6 cent |aw, have
historically proven to over-stinulate devel opments that never becane
econonical ly viabl e absent continued subsi di zati on

22 Central Hudson believes that the Conmi ssion cannot approve any rate-
funded paynments to devel opers until the Comm ssion has found that the
profits those devel opers woul d make are just and reasonabl e and not
excessive. That analysis would include revenues received by renewabl es
fromall sources, as well as tax and any other econom c benefits. There
has been no discussion in the proceeding of the just and reasonabl e
financial “needs” of new renewabl e generators.

17



However, the studies filed in the proceeding
denonstrate that the costs exceed the benefits. The
direct, out-of-pocket costs through 2020 of inplenenting a
25% RPS on New York’s consunmers and busi nesses will be
about $1.5 Billion in today’'s dollars, under the approach
of Staff’'s Cost Study.?® Both the Staff Cost Study and the
Initial Cost Analysis devel oped by Central Hudson and ot her
utilities? show that a 25% RPS will cost New Yorkers
significantly nore than it will save them?® Central Hudson

does not agree with the view espoused by RETEC t hat no

22 The | owest estimate of the direct costs of the RPS premums, just over
$1 Billion in 2003%, was contained in the Staff Cost Study. This anpunt
sunms direct RPS prem um costs from 2006 through 2013 (Staff Anal ysis at
page 12, Section V-C). The $1.5 Billion figure was devel oped by the
Uilities and extends the tine period from 2013 (as used by Staff) to
2020.

2% The utilities sponsoring this study are Central Hudson Gas & Electric
Corporation, New York State Gas & Electric Corporation, N agara Mhawk
Power Corporation, and Rochester Gas and Electric Corporation. The Joint
Uilities’ subm ssion consists of a transmittal letter, a 63 page series
of PowerPoint Slides entitled “Report of Initial Analysis of proposed New
York RPS” (including Appendices), and five pages of spreadsheet sunmaries
of certain nodel results. The study was called an initial analysis
because there has been no consensus devel oped as to the design el enments of
a program (e.g., level of “targets,” kinds or extent of “tiers,”
restriction, or absence thereof, for geographical |ocation, |evel of
profit to be allowed to devel opers, etc.).

%5 The Utility Analysis found that the direct, out-of-pocket, costs to
consuners and busi nesses in New York of the “RPS prem uns” required to

“incentivize” the production of 17 million KWH by 2013 from new renewabl e
generation, and continue at 25% of in-state sales thereafter, could exceed
$6 Billion in today' s dollars. |If the nore optim stic assunptions of
Scenario 2 prevail, the direct RPS prem um costs would be reduced to about
$2 Billion, again in today's dollars. |In the second cost netric used by
the Joint Utilities, the costs were expressed as “total in-state
production costs.” This metric again includes the direct RPS prem um

costs, offsetting effect of savings in wholesale power prices and the
revenues | ost or gained by other generators operating within New York
State. Using this nmetric, the net present value of Scenario 1 was reduced
to about $5 Billion, but that of Scenario 2 increased to over $2 Billion;
in both cases as a result of the changes in revenues received by other in-
state generators.

18



guantification, or realization, of benefits adequate to at
| east offset the costs, is required in this proceedi ng because
a 25% RPS standard was endorsed by Governor Pataki in his
January 2003 State of the State address. ?®
A Costs

The Staff Cost Study sought to estimate the “net” New
York electric ratepayer costs through 2013 (but not beyond)
of the RPS program assumed in Staff’s Study. Staff’s
cal cul ations found that the total direct RPS prem um costs
t hrough 2013 woul d be $772 MIlion (2003 $), offset
partially by whol esal e market price reductions of $450
MIllion (2003%), leaving a net cost to electric consuners
of $322 MI1lion (20039%).

However, Staff’s Study understated the |ikely costs of

the RPS program overstated the potential benefits and thereby

1] ”

significantly understated the “net” costs. The understatenent
of the costs results from 1) Staff’s method of “Ilevelizing”

costs, and the lack of computation of the post-2013 costs

26 The RETEC Study (Clean Air, Fuel Diversity and High-Quality Jobs,
Synapse Energy Econom cs, Inc., July 28, 2003) states at page 1 that the
decision to inplement an RPS has al ready been nmade by Governor Pat aki
such that the usual SEQRA requirenents do not apply: “We have not
quantified these benefits here for three reasons: first because the DPS
nodel i ng anal ysis has not yet been finalized; second, because we have not
had time or sufficient resources to quantify these benefits accurately;
and third, because their exact quantification is not necessary for the RPS
i mpl enentation process currently under way in New York. This point is
critical. In making his decision to inplenment an RPS in New York,
Governor Pataki clearly nade a deternmination that the RPS policy would
benefit New York....”

19



resulting fromthat |evelization nethod; 2) Staff’s
eligibility criteria, specifically the inclusion of out of
state wind and hydro resources; and 3) Staff’'s GE MAPS
nodel i ng and “spreadsheet supply curve” assunptions. Staff
overstated the benefits (reductions in whol esale prices and
em ssions) through its GE MAPS nodel i ng.

As the Staff Response to Joint Uilities’ Question 26
shows, the RPS premuns are a very significant source of
revenue. In the 2013 “increnent” of new renewables, virtually
all of the facilities will be econom cally dependent upon the
RPS preniuns.?’ About half will receive al nost equival ent
revenues fromthe RPS prem umand fromthe markets! Although
Staff’s summati on of RPS costs avoi ded the post-2013 peri od,
the significance of the 2013 RPS revenues to devel opers shows

t hat these costs cannot be ignored.

27 Actual ly, the dependence of the facilities on non-market sources of
funds is greater, because Staff’s percentages “...do not include other
revenue sources such as tax incentives or devel opnent grants.”
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In addition, elenents of Staff’s expansion plan are
questi onabl e and apparently non-econom c. For exanple, Staff
assuned that Roseton (two, 600MNunits with gas and oil -firing
capability |l ocated near NYC on the preferred side of the Total
East - Central East constraint) woul d add expensive
envi ronnmental control equi prment in 2005-06, but then retire by
the end of 2007, inplicitly assum ng the recovery of hundreds
of mllions of dollars in conpliance investnent over a two to
t hree year period.

The results of the Staff Analysis depend greatly on
Staff’s “supply curve.” As stated by Staff in its response to
Joint Utilities Question 22a):

“The avail abl e amobunts of each resource

were phased in on an annual basis to

represent a conbination of factors such as

evol ving market barriers, delivery and

manufacturing infrastructure limtations,

devel opment lead tinme, permtting

constraints, market acceptance and

technol ogy availability.”
Staff’s description points out the subjective nature of the
three explicit supply curves devel oped by Staff. Each of
the curves is controlled by the non-transparent *“phasing
in” of many subjective features. An illustration of the

concern over the assunptions in the Staff supply curves arises

out of Staff criticismof the Uilities treatnent of bi omass
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co-firing, in which Staff essentially contended that the
Uilities artificially Iimted the potential for coal/biomass
co-firing.?® Staff’'s biomass paraneters included a bionass
“fuel” cost of $0.50/MM BTU for all bionass fuels.?® In
contrast, the analysis done for the Massachusetts RPS in
Decenber 2002 utilized a base case cost for bionmass fuel of
$2/ MM BTU and a sensitivity range between $1.50 and $3/ MV
BTU.3°® The under-pricing of the operating costs of
coal / bi omass co-firing in the present Staff Analysis supply
curve creates the appearance of availability of a significant
guantity of | ow cost resources that the Massachusetts Study
indicates will actually cost significantly nore to operate; in
turn affecting the supply curve itself and the costs

calculated in Staff’s Analysis.3!

2 This criticismwas first advanced at the August 13, 2003 neeting and it
is repeated in Appendix A to Staff’s August 28, 2003 letter to the Joint
Uilities: “Biomass co-firing represents a significant source of | ow cost
i ncrenental renewabl e energy supply in the DPS study. Wile the Joint
Utilities Study treats it as eligible, the quantity is artificially
limted to a negligible total by assumi ng that only 5% of New York’s

pl ants could co-fire, and limts the co-firing percentage to only 5% of
fuel input....”

29 staff Analysis, Appendix A, at 26.

30 Massachusetts RPS: 2002 Cost Anal ysis Update-Sensitivity Analysis,
Decenber 16, 2002 at 7, 18; avail able at

http://ww. state. na. us/ doer/ prograns/ renew rps-docs/ CAU- SAP. pdf .

1 An understatenent of the costs in the three Staff supply curves will
produce an understatenent of the costs of an RPS to New Yorkers. A snall
i nconsi stency concerning out of state resources exists concerning the
treatment of New York wi nd between the Massachusetts Cost Study and the
present Staff Study. The Massachusetts Study clained the benefit of 432
GMH of low cost NY wind in 2012. 1In the present study, Staff does not
renove the sane resources fromthe nore than 5000GM\H of NY wind in 2013,
but a cross section of all resources, thereby creating a double counting
of |l ow cost New York wi nd resources between NY and Massachusetts.
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Earlier in the proceedi ng, sonme speakers all eged

that the direct costs of an RPS could be offset to sone
| arge degree by drops in the unit prices of natural gas
driven by demand el asticity. Those assertions have not
been corroborated in the cost studies, or any ot her way.
There has been no study of demand el asticity to provide a
basis for concluding that the decrenental changes in gas
usage shown by the cost studies are sufficient to produce
any neasurable elastic response. The Uility Analysis
found reductions of 4 to 5%in the use of natural gas for
power production purposes, as new renewabl e projects
di spl aced conventional generation, but reductions of this
magni tude are insufficient to produce a significant price
el asticity response. *?

B. Benefits
The displacenment of fossil-fired electric generation

by renewabl es can produce two different kinds of benefits:

reductions in energy costs,>® because the facility receives

a significant portion of its required revenues from an

%2 The Joint Utilities concluded that reductions of this magnitude in NY
gas consunption woul d not cause price-elastic reductions in the price of
natural gas consuned by electric generation in New York State.

33 The reductions in energy costs may result from1) direct reductions in
spot whol esal e power prices on the NYISO grid as a result of increased
“bidding at zero” by the renewable facilities that receive the state-
sponsored subsidies, and 2) reductions in the price of natural gas in NYS,
as the new renewabl es di spl ace gas-fired generation. These have been

di scussed in preceding parts of these Comments.
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4 and reductions in enissions, because

extra-narket source,?
operation of the subsidized renewabl e di spl aces consunpti on of
fossil fuels by “conventional” generation. A third kind of
benefit, creation of jobs, may al so occur as a result of the

construction and operation of electric generating facilities.

1. Estinmated Em ssions Reductions

The reductions in em ssions were also forecast as nodest
by the Uility Cost Analysis and greater in the Staff Study.
The rel atively m nor changes in em ssion rates shown at 31 and
acconpanyi ng “Em ssions” spreadsheet of the Joint utility
Anal ysis, on a total NY basis, were corroborated by the
Response to Staff Question 11 (on a broader, NY, PJM NPCC and
Ontario regional basis).

2. Job Creation

There have been no quantitative estinmates of the
nunber of jobs that the proposal might create.® \Wile
Central Hudson concurs with the theory that construction of
new renewabl e generating facilities should lead to job
creation, under the Staff Study’s assunptions, alnost half

of any jobs would be created outside of New York under the

34 Al though energy costs nmay decrease, overall costs are expected to
i ncrease.

%5 The RETEC Paper (at 1) acknow edges that it |acks quantitative
estimates.
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RPS desi gn enpl oyed by Staff, while all of the costs would be
borne in New YorKk.

Bal anci ng of the Proposal Wth Existing
Conm ssi on and State Policy

According to the SEP2002 (at 1-33), “all energy-rel ated
actions and deci sions by State agencies, Boards, Conm ssions,
and Authorities are required by statute to be reasonably
consistent wwth the forecasts, policies, and | ong-range
pl anni ng obj ectives and strategies contained in the Energy

Pl an. ” 36

The Energy Pl anning Board recogni zed that “some of
t he reconmendations conflict with one another. In these
cases, a balance needs to be established that noves toward the
broad policy objectives over tinme wthout significantly
i npedi ng progress toward the coll ective objectives.”

A simlar requirenent for bal anci ng anong conflicting
objectives is applicable to the Comm ssion’s deliberations
in this proceeding. |In addition, the Conm ssion’ s decision
nmust satisfy the substantive bal ancing required by SEQRA.
By limting the scope of consideration to various neans of

how to i nplenent the 25% target, the proceedi ng has

precl uded recognition of the conpeting objectives, or any

36 The SEP2002 (see 1-34) “adopts a renewabl e energy goal of increasing the
share of renewabl e energy use by 50% by 2020, as a percentage of total
primary energy use. This would increase renewabl e energy as a percentage
of primary energy use from 10% currently, to 15% by 2020.”
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systemati c consideration of alternatives, and made it unlikely
that the Conmm ssion will have adequate, reliable informtion
to informan appropriate bal ance anong the conpeting policy
obj ecti ves.

The existing policy of the State is that generation
shoul d be provided through the operation of the conpetitive
energy markets. As stated in the SEP2002 (at 2-1):

The pursuit of effective conpetition,

wherever practicable, in the provision of

natural gas and electric services is the

policy of the State of New York. Such

conpetition has the potential to reduce

energy costs over the long term increase

cust oner choi ce and satisfaction, provide

econom ¢ devel opnent advant ages, enhance

systemreliability, pronote technol ogica

changes and i nprovenents, and i nprove

environnmental quality.
The record does not contain any showi ng that the proposa
to require consuners to fund the devel opnent of significant
anount s of above- market resources to achieve a 25% standard
has been subjected to the required balancing with existing
policy objectives of job growth, devel opnent and
enhancenent of the conpetitive markets and m ni m zati on of
costs to consuners.
SEQRA

By limting the proceeding essentially to assessing how

to i nplenent a 25%renewabl es portfolio standard, the
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Commi ssi on has undertaken additional action in furtherance of
the 25% renewabl e standard to which it had already commtted.
The adoption of the 25% standard was acconpani ed by the
decl aration that the standard was in the public interest; a
deci sion that was an “action” under SEQRA’’ that the Conmmi ssion
took without first conplying with SEQRA s procedural and
substantive requirenents.® Subsequently, the Commi ssion
acknow edged the significance of a 25% renewabl es standard
inplicitly by deternmining that the corollary action® of
i npl enenting that standard nay have a significant effect on
the environnent .

The Commi ssion did not performa SEQRA review of its
plan prior to endorsing the 25% renewabl es portfolio

standard. Agency action that is part of an integrated

87 “Actions” include agency policy making [ECL § 8-105. 4.(ii)] including
“agency planning and policy making activities that may affect the

envi ronnent and comrit the agency to a definite course of future decisions
[6 NYCRR 617.2 8 (b)(2)].

38 Central Hudson raised concerns about SEQRA in its March, 2003 Commrents.
ECL 8-109. 2.; 6 NYCRR § 617.1 (c). To the extent the Conmm ssion adopted
the goal of attaining a 25% renewabl es portfolio standard in response to a
directive by the Governor, that inmpetus would not waive conpliance with
SEQRA by the Conmmi ssion. By announcing its goal of attaining a 25%
renewabl e standard, achieving that goal becane an action by the Comn ssion
and the Commi ssion must fully conply with SEQRA. While actions by the
Governor are not subject to SEQRA review [6 NYRCC § 617.5 (c)(37)], those
of the Conm ssion, even when executing an act of the Governor, are. See,
West Village Conmittee, Inc. v. Zagata, 242 A D.2d (3'9 Dep't 1998)(Noting
that virtually any conceivable act by the Governor would have to be
executed by a State agency and thus fall within SEQRA).

39 See, Kirk-Astor Drive Nei ghborhood Assoc. v. Pittsford, 106 A. D.2d 868,
869 (4'" Dep’t 1984).

40 Case 03-E-0188, Notice of Determination of Significance (issued March
18, 2003).
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plan, and the plan itself, are “null and void"* unless the
entire plan is accorded proper SEQRA review fromthe outset.
After-the-fact conpliance with SEQRA is an “enpty exercise.”??
Reachi ng a conclusion as to the outcone of a proceeding at the
outset without analysis and, in this case, without an ElI S
viol ates both the “hard | ook” and the “reasoned el aboration”
rubrics applicable to the Comm ssion’s deci sion-naki ng.

SEQRA pl aces substantive (as well as procedural)
obl i gations on agencies, including the obligation to
“...choose alternatives which, consistent wth social,
econom ¢ and ot her essential considerations, to the maxinmum
extent practicable, mnimze or avoid adverse environnent al
effects.”®

The “proposed action” in the Comm ssion’s Notice of
Determ nation of Significance (how to achieve a 25%
renewabl es portfolio standard) necessarily excludes from
consi derati on whether to inpose a renewabl es portfolio
standard, whether to inpose sone other neans of attaining a
25% “penetrati on” of renewabl es, and whether to sel ect sone

ot her renewabl es penetration level. As a result of the

Conmi ssi on having constrained this proceeding to ways of

4 Tri-County Taxpayers Assoc. v. Queensbury, 55 N.Y.2d 41, 43 (1982);
Sceni ¢ Hudson v. Fishkill, 258 A. D.2d 654, 657-58 (2" Dep’t 1999).

Z Vitiello v. Yonkers, 255 A.D.2d 506, 507 (2" Dep’t 1998).

4 ECL § 8-0109. 1.
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i npl enenting the 25% renewabl es portfolio standard, the
studies of the effects of establishing a renewables portfolio
standard that have been prepared to guide the Conmm ssion
target only that result.*

SEQRA' s requirenent that an EI'S discuss “alternatives to

»n 45

t he proposed action is within the “hard | ook” standard

applied by the courts. A draft EIS and the final EIS nust
contain “a description and eval uati on of reasonabl e
alternatives to the action.”*® As the Court of Appeals has
expl ai ned:

The purpose of requiring inclusion of
reasonabl e alternatives to a proposed
project is to aid the public and
governnental bodies in assessing the

rel ative costs and benefits of the proposal.
To be neani ngful, such an assessnent nust

be based on an awareness of all reasonable
options other than t he proposed action

Webst er Assoc. v. Town of Webster, 59 N Y.2d 220, 228 (1983).

Concl usi on

The proceedi ng has been conducted thus far on the
prem se that the 25%renewabl es target is a paranount

objective of State Policy that will not be bal anced agai nst

4“4  Two such studies were filed July 28, 2003; one prepared by Staff and

certain other parties and one prepared by |ICF Consulting on behal f of
certain utilities.

4% ECL § 8-109. 2.(d).

4 6 NYCRR § 617.9 (b)(5)(v).
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conpeting objectives. The Comm ssion, however, has the
obligation to adopt its RPS policy after full consideration
of all relevant alternatives (including the “no action”
alternative) and after bal ancing any RPS objective with the
conpeting objectives of reliability, workably conpetitive

el ectricity markets, | ow costs to energy consunmers and the
enhanced econoni c devel opnment opportunities that conpetitive
electricity markets were established to produce.

St at e-sponsored financial support to private devel opers
may be justifiable if the benefits to the public outweigh the
costs to the public. Based on the proceedings thus far, the
costs significantly exceed the benefits and the 25% st andard
has not been justified on the record of this proceeding as
being in the best long-terminterests of the State’s consuners
and busi nesses.

Dat ed: New York, New York

Sept enber 26, 2003
Respectfully subm tted,

Thonpson Hine LLP
Attorneys for

Central Hudson Gas &

El ectric Corporation

One Chase Manhattan Pl aza
New York, N.Y. 10005-1401
(212) 344-5680

Robert J. d asser
O Counsel
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