UNITED STATES OF AMERICA
BEFORE THE
FEDERAL ENERGY REGULATORY COMMISSION

Consol i dat ed Edi son Conpany of ) Docket No. ELO1-45-000
New York, Inc. ) Docket No. ERO1-1385-000

NOTICE OF INTERVENTION AND ANSWER OF THE
PUBLIC SERVICE COMMISSION OF THE
STATE OF NEW YORK

Pursuant to Rules 213 and 214 of the Federal Energy
Regul at ory Conmi ssion’s (Comm ssion’s) Rules of Practice and
Procedure (18 C.F. R 88 385.213 and 385.214) and the
Comm ssion’s Notice of Extension of Tine issued March 16, 2001,
the Public Service Conm ssion of the State of New York (NYPSC)
hereby submits its notice of intervention and answer in the
above- capti oned proceedi ng.

Copi es of all correspondence and pl eadi ngs shoul d be

addr essed to:

Lawrence G Ml one, Esq. Ronald J. Liberty
Saul A Rigberg, Esq. Dir. Fed. Energy Intervention
Publ i c Service Conm ssion Publ i c Service Conm ssion
of the State of New York of the State of New York
3 Enpire State Pl aza 3 Enpire State Pl aza

Al bany, Ny 12223 Al bany, Ny 12223



BACKGROUND AND SUMMARY

On March 1, 2001, Consolidated Edi son Conpany of
New York, Inc. (Con Edison) submtted, pursuant to Section 205,
206 and 309 of the Federal Power Act, a request that the
Comm ssi on approve revisions to the “Localized Market Power
Mtigation Measures Applicable to Sales of Capacity, Energy, and
Certain Ancillary Services from Specified Generating Units in
New York CGity” (nmitigation measures).! The Commi ssion previously
approved Con Edison’s mitigation nmeasures on September 22, 1998.°2

Con Edi son explains that the need for revising the in-
Cty mtigation neasures is to close unanticipated | oophol es
that all ow exploitation of market power in the New York
| ndependent System Operator (NYlISO) -adm nistered energy narket.
According to Con Edison, the mtigation neasures are inadequate
because they: 1) do not apply to the real-time market; 2) fai
to mtigate prices for generation that nust be run to neet | ocal
reliability requirenents; 3) allow unmtigated start-up and
m ni mum generation bids; and 4) do not apply to all generators
in New York Gty (NYC). The NYPSC supports Con Edison’s
proposal to close these | oophol es.

The NYC marketplace is not yet workably conpetitive at
peri ods of high demand, unlike nany other parts of the

Northeast. Effective conpetitionis [imted by the fact that

! Con Edison Filing at 1.
2 Consol i dat ed Edi son Conpany of New York, Inc., 84 FERC Y61, 287
(1998).



there are only a small nunber of generators in NYC and the city
itself is a |oad pocket. Transm ssion constraints |imt the
transfer of power into NYC. Thus, mtigation neasures have

al ways been necessary to protect against market power.

The NYPSC contends that the current in-City mtigation
measures are insufficient to performthe job of mtigating |oad
pocket market power in NYC. There have been and continue to be
numer ous occasi ons when the NYC transm ssion interfaces are
constrained in real-tinme, giving in-City generators an
opportunity to exert unmtigated market power, since the
mtigati on measures do not apply to the real-tine nmarket.?
Furthernmore, the NYI SO s regul ar use of suppl enmental resource
evaluations to address local reliability needs provides
addi ti onal opportunities for in-Cty generators to exert
unmitigated market power.? There have al so been a nunber of
i nstances where units within NYC, other than those divested by
Con Edi son, appear to have played a role in contributing to high

day- ahead market prices in the NYC | oad zone because of the

3 See http://ms.nyiso.conpublic/P-4Alist.htm

4 A suppl enental resource evaluation is a determ nation of the
| east cost selection of additional generators, which are to be
commtted, to neet changed conditions that nmay cause the
original systemdispatch to be inadequate to neet |oad and/or
reliability requirenents.



failure of the in-Cty mtigation nmeasures to include these
generators under their purview?®

Several parties nmay suggest that revisions to the
mtigation neasures are not needed given the NYI SO s “Market
Monitoring Plan” and “Market Mtigation Measures,” both of which
apply to all generators participating in the NYI SO markets, and
the automatic ‘circuit breaker’ nechanismthat NYI SO staff will
i npl emrent this sumrer. However, the proposed circuit breaker
assunes that the market is functioning in a conpetitive manner
the majority of the tinme and at |imted tinmes a generator nmay
attenpt to exercise market power. But, NYC s market is not yet
functioning as a conpetitive market.

Various parties may also claimthat further mtigation
nmeasures are unwarranted because they will deter construction of
new generation in NYC. This argunent |acks nerit because bids
by newer generators, even when mtigated to equal their marginal
costs, still yield high prices, due to the high costs of ol der
existing units that often set the clearing prices. Furthernore,
in-City generators receive lucrative paynents for sinply
providing installed capacity. These paynents were designed to

exceed the level needed to attract new entrants. Currently,

°> Due to confidentiality requirenments, we are unable to provide
specific information.



there are nunerous applications at various stages of review to
construct electric generating units within NYC. °

Finally, the Con Edison in-City mtigation measures
need to be revised to reflect approved changes in the NYI SO s
tariff regarding the Installed Capacity Auction process. Wile
t he Comm ssion approved the NYISO tariff revisions, the
Conmi ssion did not direct the Con Edison or the NYI SO to conform
the mtigation nmeasures to the Installed Capacity Auction
requi renents. Thus, the mtigation neasures should be anended

to be consistent with the NYISOs current tariff provisions.

I. Amendments to the Mitigation Measures
Are Needed to Close Loopholes Which
Allow Generators to Exert Market Power
in NYC’s Uncompetitive Market

Upon di vestiture of Con Edison’s generation resources
in 1998, the New York City market was left with only four major
pl ayers. It was agreed, at that time, that four was an
i nsufficient nunber of conpeting sellers to yield a conpetitive
mar ket during tinmes in which the New York City | oad pocket
beconmes separated fromthe rest of the United States by
transm ssion constraints. Furthernore, even fewer conpetitors
were available in the smaller | oad pockets within New York City.
As a result, the NYPSC required in-City mtigation neasures as a

condition of Con Edison’'s divestiture, which the Conm ssion

® There are currently seven applications to construct electric
generating units undergoing review in NYC
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subsequent |y adopted as a necessary tool to protect consuners
from mar ket power during constrained periods.

The NYPSC s strategy has been to ensure the depl oynent
of mtigation neasures to protect custoners in the short term
while pursuing long-termpolicies that wll facilitate new entry
of generation into the market so that conpetition will flourish
and the mitigation measures can be renoved.’ However, the same
mar ket power conditions that existed at the tine of Con Edison’s
divestiture are present today.

Absent sufficient new generation owners, nmitigation
nmeasures are needed to protect consuners in New York City from
mar ket power and unj ust and unreasonable rates, at least in the
short term Until such tine as new entry yields a conpetitive
environnment, the mtigation nmeasures nust remain in place, and
any uni ntended | oopholes in them nmust be cl osed via inprovenents

of the type that Con Edi son has proposed.

A. The Mitigation Measures Should Apply
in the Real-Time Market

A conpetitive real-time market is essential to a
conpetitive market. Prior to trading in the NYISOs real-tine

mar ket, buyers and sellers may enter into contracts in the

" The NYPSC has been working to establish demand side bidding and
| oad curtailment progranms. |In addition, the New York State
Board on Electric Generation Siting and the Environnment (Siting
Board) has approved two applications to construct electric
generating units, totaling 1,880 MAM. Another five

applications, totaling 3,460 MM, are currently pendi ng before



forward market or may trade in the NYI SO s day-ahead market for
energy. For the energy market to function efficiently, both the
day-ahead and real -tine markets nust produce conpetitive prices.
In the forward or day-ahead narkets, a buyer or seller can
choose to wait for the real-tinme market to finalize its purchase
or sale. If the players are confident that the real-tine narket
produces fair, conpetitive outcones, then this reliance on a
real -tinme market as a backstop for all the other nmarkets w ||
function, as it should. However, generators who sell energy
into the NYI SO administered real-tinme market in NYC are not
subject to the mtigation nmeasures.

Consequently, generators’ bids go unmtigated and are
limted only by the $1, 000/ MW bid cap that the Comm ssion
previ ously approved. For exanple, a generator’s bid into the
day- ahead market, which has been rejected, may subsequently be
increased in the real-tinme market. This allows generators to
exert market power by econonically w thholding their capacity in
t he day-ahead market to increase prices in the real-tine market
and then submtting increased bids in the real-tinme narket.
Furthernore, the potential for exercise of market power is
exacerbated in the real-time market, where there are fewer
conpetitors that can start units quickly or have excess
capacity. Thus, we agree with Con Edi son’s concl usion that

mtigation neasures should apply to the real-tinme market to

the Siting Board. 1In addition, 14 applications, totaling 8,397
MAs, are under review at various stages of the siting process.
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correct for the fundanental problemthat there are not enough

sellers in the market to protect against real-tinme market power.

B. The Mitigation Measures Should Apply
to Generation Required for
Reliability Purposes

Currently, the NYI SO only applies the mtigation
nmeasures to generators that are required in the day-ahead narket
to meet Con Edison’s second contingency reliability criteria for
its systemas a whole.® The neasures are not applied when the
generation is required for any other local reliability
requi renents, such as maintaining second contingency reliability
wi thin one of the various NYC | oad pockets or for neeting
reliability needs that arise in the real-tinme market. As Con
Edi son explains, this is because second contingency reliability
“is the only local reliability rule that is taken into account
in the NYI SO s day-ahead unit comm tnent nmechanism’”
Consequently, once a generator is called upon to neet
reliability requirenents, they are aware that they are needed
for reliability and can raise their bids in the real-tinme market
above conpetitive levels. Thus, the mtigation neasures should
apply to all generation that nust be operated to ensure

reliability.

8 The second contingency reliability criteria are the ability of
the systemto withstand the | oss of the two |argest supply
sources wi thout a | oss of |oad.



C. The Mitigation Measures Should Apply
to Start-Up and Minimum Generation
Bids

The current mtigation neasures apply to increnental
energy bids, but do not apply to start-up and m ni nrum generation
bids. The absence of a conpetitive market allows generators to
artificially raise these bids as a way of increasing the
commtment portion of their bid. This practice can be used by
generators to either “extract higher paynments fromthe NYI SO
under the Bid Production Cost Cuarantee or to economcally
withdraw a unit and raise the price of in-City energy.”® As a
result, the mtigation nmeasures should be revised to mtigate
start-up and m ni mum generation bids.

D. The Mitigation Measures Should Apply
to All In-City Generators

Con Edison’s proposal to apply the mtigation neasures
toall in-City generators is reasonable. Because the nmitigation
nmeasures only apply to Con Edison’s divested generators, one
unmtigated unit may set the market clearing price for all units
in this transm ssion constrai ned | oad pocket. New units and the
New York Power Authority’s units in NYC have opportunities to
drive up prices as do the divested units, and therefore to
»n 10

protect the market from “unjust and unreasonabl e pri ces, I n-

City mtigation should apply to all generators.

® Con Edison Filing at 16.

10 pursuant to Section 205 of the Federal Power Act (16 U.S.C. §
824d), “[a]ll rates and charges nmade, demanded, or received by
any public utility for or in connection with the transm ssion or
sale of electric energy subject to the jurisdiction of the

-0-



ITI. The Circuit Breaker Will Not Obviate
the Need for Additional Mitigation
Measures

Various parties may claimthat there is no need for
additional mtigation nmeasures if the NYI SO s proposed circuit
breaker is inplenented. However, the circuit breaker is ained
at preventing the nost flagrant behavior. For exanple, the
circuit breaker would only be triggered when the price exceeds
$150 per megawatt-hour and a bid is $100 above its reference
price and the nmarket price in increased by $100. These three
l[imtations will permt a market, which is not workably
conpetitive, to regularly yields prices that are $99 or nore
above the conpetitive nmarket level. A circuit breaker would
sinply prevent the npbst egregi ous nmarket power attenpts within
NYC while routinely allow ng significant price prem uns from
mar ket power to harm NYC consuners. Thus, the mtigation
measures need to be revised, notw thstanding the proposed
circuit breaker.

ITI. Revising the Mitigation Measures Will

Not Have a Negative Impact on the Entry
of New Generation in New York City

New York City currently relies on a nunber of
generating plants that are old and inefficient. These plants

have running costs that are dramatically higher than the state-

Comm ssion, and all rules and regul ations affecting or
pertaining to such rates or charges shall be just and
reasonabl e, and any such rate or charge that is not just and
reasonable is hereby declared to be unlawful.” See al so,
Farnmers Union Cent. Exch., Inc. v. FERC, 734 F.2d 1486 (D.C.

-10-



of-the-art facilities that are proposed. Wenever the NYC
mar ket relies on these inefficient plants, the market-clearing
price in New York rises to the high cost at which these plants
run. Consequently, so long as NYC | acks enough excess capacity
to render its old and inefficient plants conpletely unneeded,
the new entrants can expect to receive prices in the energy
mar ket that are well above their running costs. At the point
that there are enough new entrants to drive the old and
inefficient plants out of the market, mitigation
neasures may be unnecessary.

Moreover, NYC s locational installed capacity (1 CAP)
mar ket provides incentives to construct new generation, even if

mtigation measures are in place. !

The installed capacity

mar ket was designed to provide a revenue streamas an incentive
to build new generators. Currently, the I CAP market is trading
at the very high price of roughly $105 per kilowatt per year.
Wth this market, a generator can enter and receive a
substantial revenue streameven if it sells no energy at all.
As long as the relationship between NYC denmand and supply is

roughly in equilibrium the | CAP market should continue to

provi de substantial revenue streans for generators that |ocate

Cir. 1984) (holding that the Federal Power Act requires market
prices to be just and reasonable).

1 The mitigation measures sinply induce biddi ng behavior that
mmcs that of a conpetitive nmarket (i.e. bids that roughly

equal a unit’s marginal costs in the energy and ancillary
servi ces markets).
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in NYC. Currently, a |arge nunber of new devel opers have
applied to build electric generating plants in New York City. *?

IV. The Mitigation Measures Need to be
Revised to Reflect the Installed
Capacity Auction Process in the NYISO
Tariff

The Commi ssion previously approved a NYISO tariff
revi sion regarding the | CAP Auction process. However, the
Comm ssion did not direct the NYI SO or Con Edi son to change the
| anguage contained in the mtigation nmeasures referring to such
process. Con Edison’s filing requests that the mtigation
measures provide that “[t]he NYISOw || charge LSEs that procure
Install ed Capacity through the auction the wei ghted average
price of those generators that receive the market clearing price
established through the auction and those of the Subject
generators that receive the Capacity Reference Price.”* This
provi sion should be replaced by section __ of the NYISO s
tariff that was approved by the Conm ssion on [Keller - date &
section]. Mar ket Adm ni stration and Control Area Services
Tariff-original sheet 148 issued 1/16/01.

CONCLUSION

For the reasons discussed above, the Comm ssion shoul d
approve Con Edison’s revisions to the mtigation neasures. That
will close the | oopholes, which allow exploitation of market

power in the NYC | oad pocket. Despite the NYI SO s proposed

12 There are seven applications under various stages of review to
construct electric generating units within NYC



circuit breaker, the revisions are needed. Furthernore, the NYC
mar ket does not need prices that are inflated by the unmtigated
exerci se of market power in order to attract new entrants.
Finally, the Conm ssion should amend the mtigation nmeasures to
include the current | CAP auction process in the NYISOs tariff.

Respectful ly Subm tted,

Law ence G WMl one
General Counsel

By: David G Drexler

Assi st ant Counsel

Publ i c Service Comm ssion
O the State of New York

3 Enpire State Pl aza

Al bany, NY 12223-1305

(518) 473-8178

Dated: April 4, 2001
Al bany, New Yor k

13 Con Edison Filing at Attachment A, Original Sheet Nos. 5 and
6.
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