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UNI TED STATES OF AMERI CA
FEDERAL ENERGY REGULATORY COWM SSI ON

New Yor k | ndependent ) Docket No. ELO01-50-002
System Qperator, Inc. )

PETI TI ON FOR REHEARI NG

Pursuant to Rule 713 of the Conm ssion's Rul es of
Practice and Procedure, the Public Service Conm ssion of the
State of New York (NYPSC) hereby submits its Petition for
Rehearing in the captioned proceedi ng.

Copi es of all docunents and correspondence shoul d be
sent to:

Law ence G Ml one, Ronal d Li berty, Director
General Counsel Federal Energy Intervention

Publ i c Service Comm ssi on
of the State of New York
Three Enpire State Pl aza

Ofice of Electricity
and the Environnent
New Yor k State Departnent

of Public Service
Three Enpire State Pl aza
Al bany, New York 122230-1350

Al bany, New York 12223-1350

In its Novenber 22, 2002 Order on Conpliance Filing
(Conpl i ance Order) in this proceeding,! the Conmi ssion accepted

inits entirety the station power tariff filed by the New York

1 New Yor k | ndependent System Qperator, Inc., 101 FERC Y61, 230
(2002) .




| ndependent System Operator (NYI SO .2 |In so doing, the

Commi ssi on exenpt ed whol esal e generators fromthe ancillary
services charges that simlarly-situated custoners nust pay for
transm ssion service. Mreover, the Conm ssion, w thout so
stating, appears to exenpt whol esale generators fromits O der
No. 888,°% and its BART Orders.*

BACKGROUND

As justifications for the decisions reached in the
Conpl i ance Order, the Comm ssion cited a need to elimnate
di scrim nati on between generators owned by integrated electric
utilities and generators owned by others. Because New York
utilities have largely divested their generation, the potenti al
for discrimnation does not exist in New York.

Moreover, there is no basis for freei ng whol esal e
generators from charges inposed on other simlarly-situated

custoners owning on-site generation. Transm ssion costs

2 Station power is the electric energy used for the heating,
lighting, air-conditioning, and office equi pnent needs of the
buil dings on a generating facility site, and for operating the

el ectric equipnent that is on the generating facility site. PJM
| nt erconnection, LLC, 94 FERC 61, 251 (2001) (PIJMI1).

3 Pronoting Wiol esal e Conpetition Through Open Access Non-
Discrimnatory Transm ssion Services By Public Uilities, Oder
No. 888, FERC Stats. & Regs. 131,036 (1996).

4 San Francisco Bay Area Rapid Transit District, 87 FERC Y61, 255
(1999) (BART Order) and 90 FERC 61, 291 (2000) (BART Reheari ng
O der).




incurred to serve on-site generation custoners are substantially
the same as the costs of serving whol esal e generators. Charging
ancillary services to one, but not the other, is unduly
discrimnatory and irrational.

Finally, the decisions reached in the Conpliance O der
are premised in part on a finding that no sal e occurs when an
out - of -servi ce generator purchases and consunes energy, because
the cost of that energy is netted against the prices paid the
generator for its output when it is operating. |Irrespective of
the accounting for the costs of the generator's station use
energy, a sale occurs because energy is delivered and consuned
at retail. Accordingly, rehearing should be granted and the
Compl i ance Order should be nodified.

SPECI FI CATI ON OF ERRORS

NYPSC requests that the Conmm ssion grant rehearing on
t he Conpliance Order, based on the following errors of fact and
| aw

1. The exenption fromancillary services charges
af forded nerchant whol esal e generators in the
Compl i ance Order is not rational.

2. The Comm ssion arbitrarily deviates from policies
expressed in prior Orders, where it decided that
there is an element of |ocal distribution service
in any unbundled retail transaction and that
state jurisdiction over delivery service includes
the authority to i npose non-bypassabl e
distribution or retail stranded cost charges.



3. The Commission erred, as a matter of |aw and
fact, in finding that netting the cost of the
energy delivered to whol esal e generators agai nst
the price of their prior production is not a
retail sale, when the energy delivered under
those circunstances is supplied fromthe NYI SO
spot nmarkets.

ARGUMENT

The Ancillary Services Exenption
Is Not Rational

The Conmi ssion has not justified exenpting whol esal e
generators from paynent of ancillary services charges. In
explaining its decision, the Comm ssion relies primarily on PIM
1, where it propounded a simlar exenption on the grounds that
it elimnated discrimnation between integrated utilities owning
generators and nerchant whol esal e generators. The Conm ssion
al so accepts the NYI SO s unsupported hypothesis that the
ancillary services charges are not worth the cost that would be
incurred to collect them

As indi cated above, the discrimnation the Conm ssion
found in PIJM cannot exist in New York. New York's utilities are
no | onger integrated, because they have divested their
generators, with a few de m ni nus exceptions. These few

exceptions are not capable of creating the discrimnation that



t he Conmi ssion perceives. NYPSC urges the Commr ssion to respect
regi onal distinctions between PJM and NYI SO.°

In filing its conpliance tariff, NYI SO w thout
offering a reason, reversed its prior position in this
proceedi ng on ancillary services charges -- that a waiver of the
charges for whol esal e generators woul d be not needed because of
t he magni tude and scope of NYI SO s nunerous ancillary services
markets.® G ven the mature devel opnent of these markets, the
adm nistrative cost of collecting the charges is sinply that
incurred to bill the whol esal e generators the price those
markets readily yield. The Comm ssion nonet hel ess accept ed
NYI SO s new contention that a waiver of ancillary services
charge recovery from whol esal e generators is warranted, because
t he magni tude of the administrative costs of collection exceeds
the relatively small volune of the charges thensel ves.

NYl SO however, nust already account and bill for
netted energy, when netting is acconplished by using
transm ssion service to deliver to the whol esal e generator the

energy from NYI SO spot markets consunmed when generation

> The Conm ssion has previously recogni zed regi onal differences;
the netting period for 1SO New Engl and is one hour instead of
the nonthly period tariffed by PIM and NYI SO See Runford Power
Associates, L.P., 97 FERC Y61, 173 (2001).

6 New York | ndependent System OQperator, Inc., 99 FERC {61, 167
(2002)(Tariff Filing Order), at 61,678.




equi pnrent is out of service. Because the cost of that netted
energy, and its delivery, is offset against the price paid for
energy the generator produces while in service, NYISO nust
gather, record, and cunulate all the hourly price and usage data
it wll input into the calculation of the netted energy delivery
and consunption offset. Adding the ancillary services charges
to the netting calculation is a mnisterial process that should
spawn little or no adm nistrative cost.

Just as the NYISO failed to support its contention
that the adm nistrative costs of billing ancillary services
woul d be burdensonme, the Conm ssion has failed to present a
scintilla of cost or other data in support of its finding on the
magni tude of the adm nistrative costs. The Conm ssion al so
fails to articulate why the simlarly-situated custoners who own
and operate on-site generation, but are not whol esal e
generators, fail to qualify for exenption fromancillary
services charges. For those custoners, the "costs" of
recovering the ancillary services charges are just as "high"
conpared to the "vol une used" as for the whol esal e generators.’
Because NYI SO is capable of billing these direct custoners for

the ancillary services costs they inpose on the transmn ssion

7 Conpl i ance Order, p. 15.



system it is also able to efficiently assess the charges
agai nst whol esal e gener at ors.

As indicated above, instead of elimnating
di scrimnation, the Conpliance Order creates undue
discrimnation. Wol esale generators are exenpted fromthe
ancillary services costs they inpose on the transm ssion system
but other large industrial and commercial custoners who own on-
site generation nmust pay those costs when their generators are
out of service. The usage patterns of these | arge custoners
owni ng on-site generation often resenble the usage patterns of
t he whol esal e generators at tinmes when their generation
equi pnent is out of service. \Wen either type of customer
consunes energy delivered over the grid because a generator is
out of service, the sanme types of costs are inposed on the
transm ssion system The Conpliance Order offers no reason for
favoring the whol esal e generators with an exenption from
ancillary services charges. As a result, rehearing should be
grant ed because the Conpliance Order affords whol esal e
generators unduly discrimnatory treatnent.

Finally, the Conm ssion failed to adequately consi der
NYPSC s argunent that exenpting whol esal e generators fromthe
ancillary costs they inpose on the transm ssion systemraises
the potential for harmto the transm ssion system Al

ancillary services supporting the transm ssion system nust be



properly charged if the systemis to operate efficiently. To
pi ck and choose when ancillary services should be charged to a
particul ar class of custoners ignores the operating
characteristics of the transm ssion system [|f revenues
necessary to support the systenmis ancillary services operations
are not collected, and those operations are not adequately
funded, the security of systemoperations is thereby threatened
(unless the costs are inproperly subsidized by other custoners).
1. The Comm ssion's Deviation From

Pol i cies Expressed In Prior
Orders |Is Arbitrary

NYPSC previously requested that the Comm ssion clarify
the application of Order No. 888 and the BART Orders. Under
Order No. 888, the Commission found that "there is an el enent of
| ocal distribution service in any unbundl ed retail transaction"®
and state jurisdiction over delivery service includes the
"authority to i nmpose non- bypassabl e distribution or retai
stranded cost charges."®

El aborati ng upon that principle, the Comm ssion found
in the BART Order that, even where there are no identifiable

| ocal distribution facilities, states have jurisdiction over

retail delivery to end-users and so may assess separate charges

& Order No. 888, at 31, 783.

9 Order No. 888, at 31, 781-82.



for distribution service in addition to the Conm ssion's
jurisdictional charge for transm ssion service. This state
jurisdiction over distribution service permts the use of
sui t abl y-devel oped retail rates for stand-by service, which may
i ncl ude non- bypassabl e custonmer or stranded cost charges, for
customers taking delivery at either distribution or transm ssion
| evel s.

The Conpliance Order analysis of Order No. 888 and the
BART Orders is inconsistent. At one point, the Conpliance O der
states any "delivery of station power over |ocal distribution
facilities, and the conpensation for such delivery is a nmatter
properly for [NYPSC]."'® VYet, at another point, the Order
requires NYISOto clarify "that any energy delivered that falls
under the definition of station power nust be netted agai nst
energy produced" by a generator, no matter "at what voltage or
meter" the delivery occurs.' Since distribution neters are
included in this netting mandate, and given the broad definition
of station use, it appears the Comm ssion is unlawfully
asserting jurisdiction over retail energy use and distribution.

The result is not only ultra vires action, but is a de facto

nodi fication of the prior O ders.

0 Conpliance Order, p. 12.
% Conpl i ance Order, pp. 16-17.



The Conpliance Order, along with other recent Orders
on station use, states that the Conmm ssion has not altered O der
No. 888 or the BART Order provisions allowng the states to
i npose stranded cost and custoner charges on retail use. But
the recent Orders obstruct the inposition of those charges on
whol esal e generators. For exanple, in PIMI1I11, which the
Comm ssion relies upon in the Conpliance Order, the Conm ssion
states that, where transm ssion service is unbundled, it may
[imt charges to those set forth in the pro forma tariff "unless

we specifically approve other terms (enphasis added)."'? That

statement is in conflict wth the BART Rehearing O der, which
states that "no matter where the state/federal jurisdictiona
l[ine is drawn, sonme portion of the transm ssion service is
subject to [state] jurisdiction. "3

The recent USGen Clarification Order continues the
conflict.' There, the Conmission reiterated its PIMIII Oder
approach, claimng that when whol esal e generators "sel f-supply”
netted generation at the transm ssion |evel, the only service

used i s unbundl ed transm ssion service subject to its

jurisdiction. That Order then failed to decide the question if

12 PJM | nterconnection LLC, 95 FERC {61, 333 (2001), at 62, 185.

13 BART Rehearing Order, p. 9.

14 USGen New Engl and, Inc., 100 FERC 161, 199 (2002).
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a state can attach its stranded cost and customer charges to
t hat service provided a whol esal e generator.

G ven, however, that the Conm ssion has found that
only unbundl ed transm ssion service is involved in such an
arrangenent, precluding distribution service as a source for the
charges, and that it has found there is no sale of energy to
tack the charges onto, it appears that the Conm ssion does
intend to prevent states from presenting the charges. The
Commi ssi on does not explain how a state m ght present the
charges if it is preenpted fromincluding themon a transm ssion
services bill, and there is no distribution or energy sale
el ement to station use at the transm ssion level. Prior Oders
are thereby overturned w thout explanation.

1. The Commission's Finding That Netting

is Not a Retail Sale is Incorrect
As a Matter of Fact and Law

The Conm ssion has found that a generator's self-
supply of station power does not involve the sale of energy.?'®
When a generator is operating, and draws its electricity
directly fromits generating equipnment, this is undoubtedly
true. The Comm ssion, however, did not Iimt its finding to
those circunstances. Instead, it found that when a generator

did not operate, its netting of the cost of the energy delivered

5 PIMII, at 61, 889-91.
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to it against the price paid for its production is not a sale,
even when station use energy under those circunstances is
supplied froma third party -- the NYI SO spot narkets.

Wil e the Comm ssion has jurisdiction over whol esal e
sales, and may find that station use is not a wholesale sale, it
| acks jurisdiction over retail sales of energy. A finding on
t he absence of a whol esal e sal es does not extend to a finding on
the existence of a retail sale. Watever the validity of the
Comm ssion's assertion of jurisdiction over the retail
transm ssion of station use power, its expansion of its
jurisdiction into the area of retail energy sales is ultra
vires.

Wil e FERC has the jurisdiction to decide what is a
whol esal e sale, it concedes that none is present in station
use.® Once it is decided there is no whol esale sale, the
Conmmi ssion |acks the jurisdiction to rule that energy consuned
for station use is not a retail sale. That determ nation nust
be left to the states that have jurisdiction over retail sales.

Moreover, a finding that a retail sale does not occur
when an out-of-service generator consunes electricity delivered
fromthe NYI SO markets is unsustainable. GCenerators netting

their energy costs nost certainly do consune retail energy

®PIMII, at 61, 894.

-12-



supply fromthe NYI SO markets when their equi pment is incapable
of generating. Oherw se, they would not be able to operate
their non-generation equi pnment or restart their generators.
Wiile netting may be a useful approach to accounting for that
station use energy, it does not change the fact that the energy
consuned i s being purchased and delivered for use at retail

| ndeed, the Comm ssion, at its nost recent Open
Meeti ng on Decenber 18, 2002, found that there was a retail sale
when a whol esal e generator purchases its station use energy from
an i ndependent third party. A purchase fromthe NYI SO markets
is aretail purchase and sale just the sane, even though the
cost is accounted for through netting.?!’

As another justification for netting, the Conm ssion,
in PAIMI11, asserted that all owi ng whol esal e generators to net
and take transm ssion retail service was anal ogous to netting by
integrated utilities at generators they own. In fact, when New
York utilities were integrated, they accounted for station use
energy and its delivery as charges to their custoners. They did
not suggest that generators failed to consunme energy for station
use when out-of-service, or that the cost of delivering station
use energy fromel sewhere was | ess than the costs of delivering

energy to other custoners.

17 Docket No. EL03-10, Northeast Utility Services Conpany, Draft
Order (Decenber 18, 2002) (NUSC Draft Order), pp. 8-09.
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Mor eover, integrated utilities were able to supply
energy to an out-of-service generator from other generators that
were operating. Few, if any, wholesale generators in New York
can make the same claim?®® The new formof netting service the
Commi ssi on has devi sed for whol esal e generators differs in these
respects fromintegrated utility operations.

Therefore, whether to net the delivery of retai
energy is a decision that nmust be left to the states.
Accordingly, the tariffing of netting in the NYI SO OCATT as a
transm ssion service is without foundation in | aw or fact.

NYPSC does not oppose the practice of energy netting
for transm ssion-level whol esal e generators. |ndeed, NYPSC does
not necessarily oppose energy netting through distribution
nmeters at distribution voltages. Wat NYPSC does oppose is the
Comm ssion's use of netting to assert jurisdiction over retai
energy supply. Instead of asserting jurisdiction over retai
energy supply and distribution, the Conm ssion shoul d decide
that Order 888 and the BART Orders continue to adhere. As a
result, whol esal e generators nust pay stranded cost and customer
charges applicable to any simlarly-situated custoner who takes

el ectric service when its generator is out of operation.

8 Even where a parent owns indirectly interests in multiple
whol esal e generators |located in New York, in nost cases the
generators may not net against each other because each is owned
and operated by an independent affiliate.

- 14-



| V. The Conpliance Order Should Be Modified
To Provide That Delivery and Supply of
Netted Energy is Subject to State Charges

The Conmmi ssion rejected the requests of many parties
to this proceeding that it find that transm ssion service for
netted generation be provided under Part 1V of the NYI SO Qpen
Access Transm ssion Tariff (OATT). Use of that tariff would
have nade application of the stranded cost and custoner charges
automatic. Mreover, it would have elimnated discrinmnation,
since on-site generators who purchase energy fromthe NYI SO spot
mar ket s when their generation units are out-of-service would be
charged under Part |V for the transm ssion of that energy.

| nst ead, the Conmm ssion chose to rely upon the NYISO s
selection of OATT Part Il as the appropriate tariff for
transmtting netted station use energy. This tariff provides
for whol esale transm ssion service. Since whol esal e generators
are taking a retail service, it is unreasonable to charge for
t he service under OATT Part |1 al one.

Mor eover, selection of QATT Part Il as the applicable
service makes it difficult for NYPSC to properly arrange for the
assessnment of state-jurisdictional stranded cost and custoner
charges. The finding that netting does not result in a sale of
energy, preventing the attachment of the charges to that sale,
further frustrates the ability of NYPSC to arrange for

presentment of the charges it adopts. To avoid these obstacl es,

-15-



netted energy should be transmitted under OATT Part |V, after
the decision to allow netting at retail is left to the states.

CONCLUSI ON

The Commi ssion should grant rehearing and find that
NYI SO must charge nerchant whol esal e generators for the
ancillary services they use in transmtting netted energy; that
retail sale jurisdiction is left to the states; and, that NYPSC
may attach stranded cost and customer charges to the retail
energy and delivery services whol esal e generators consune when
their generation equi pnent is not operating.

Respectfully subm tted,

Law ence G Ml one
General Counse

Leonard Van Ryn
Assi st ant Counsel
Publ i c Service Conmm ssion
of the State of New York
Three Enpire State Pl aza
Al bany, New York 12223-1350

Dat ed: Decenber 23, 2002
Al bany, New York
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CERTI FI CATE OF SERVI CE

|, Janet Burg, do hereby certify that I will serve on
Decenber 23, 2002, the foregoing Petition for Rehearing by
depositing a copy thereof, first class postage prepaid, in the
United States mail, properly addressed to each of the parties of
record, indicated on the official service list conpiled by the

Secretary in this proceeding.

Dat e: Decenber 23, 2002
Al bany, New York

Janet Burg



