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Honorabl e Magalie R Sal as, Secretary
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888 First Street, NE
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Washi ngton, D.C. 20426

Re: Docket No. RMD2-1-000 - Standardi zati on of
CGenerator I nterconnection Agreenents and
Pr ocedur es

Dear Secretary Sal as:

For filing, please find the Petition for Clarification
and Rehearing of the New York State Public Service
Comm ssion in the above-entitled proceeding. Should you
have any questions, please feel free to contact ne at (518)
473-7136.

Very truly yours,

Leonard Van Ryn
Assi st ant Counsel

At t achnent



UNI TED STATES OF AMERI CA
BEFORE THE
FEDERAL ENERGY REGULATORY COWM SSI ON

St andar di zati on of Generator )

| nt erconnecti on Agreenents ) Docket No. RMD2-1-000
and Procedures )

PETI TI ON FOR CLARI FI CATI ON AND REHEARI NG COF
THE PUBLI C SERVI CE COMM SSI ON OF THE STATE OF NEW YORK

| NTRODUCT! ON AND SUMVARY

Pursuant to Rule 713 of the Comm ssion’s Rules of Practice
and Procedure, the Public Service Conm ssion of the State of New
York (NYPSC) hereby submits its Petition for clarification, or
in the alternative, for rehearing in the captioned proceedi ng.

Copi es of all docunments and correspondence should be sent to:

Dawn Jabl onski Ryman Ronal d Li berty, Director
General Counsel Federal Energy Interven.
Publ ic Service Comm ssion Ofice of Electricity

of the State of New York and the Environnent
Three Enpire State Pl aza New York State Departnent

Al bany, New York 12223- 1350 of Public Service
Three Enpire State Pl aza
Al bany, New York 12230- 1350
Inits Order No. 2003, issued on July 24, 2003, the Federal
Energy Regul atory Conmm ssion (Comm ssion) attenpts to clarify
its jurisdiction over the interconnection of standard |arge
generators to “distribution” systenms.! In doing so the

Commi ssion incorporated the jurisdictional statement fromthe

Notice of Proposed Rul emaki ng (NOPR) issued on the sane date

L Oorder Y 803-809.



dealing with the standardi zati on of small generator
i nter connection agreenments and procedures. ?

The NYPSC hereby seeks clarification of the Conm ssion s
intent or, in the alternative, rehearing. The NYPSC seeks
clarification to the extent the Comm ssion appears to have
confused | ow-voltage lines, which may be transm ssion |ines
wthinits jurisdiction, with “local distribution” |ines, which
are not. It seeks further clarification to the extent the
Comm ssion may have incorrectly asserted jurisdiction over the
“netting” of a generator’s production against its retail |oad,
as being a sale for resale.

To the extent the Comm ssion does assert any jurisdiction
over “local distribution” or seeks to treat netting as sales for
resale or as a basis for jurisdiction over interconnection, the
NYPSC seeks reheari ng.

ARGUMENT

The Commission’s jurisdiction over small generators is not
relevant to this large generator proceeding. The Order reaches
conclusions for small generators that are not based on the
factual circunmstances involving |arge generators. Those |arge

generators are typically connected to the grid at the

2 Notice of Proposed Rul emaki ng Docket No. RMD2- 12- 000,
St andar di zati on of Small Generator |nterconnection Agreenents
and Procedures (issued July 24, 2003) 1Y 23-27.



transm ssion level, or in the alternative, may be providing
sufficient output such that they will be supplying electricity
that will be sold for resale or carried at the transm ssion

| evel. Thus, there is no need for the Comm ssion to reach

whet her the Federal Power Act’s (FPA) preclusion of federal
jurisdiction over “local distribution” would pertain to these

| arge generators. To the extent it has done so, it should grant
clarification or rehearing.

| . The Commi ssion Should Clarify Wiat It Means By
“Distribution”

To the extent the Comm ssion decides to consider this
jurisdictional question for |large generators, its analysis, at
best, is unclear and nost likely flawed. The Order uses the
term“distribution” without clarifying whether it intends to
refer to | ow-voltage lines that could be subject to the
Commi ssion’s jurisdiction as transmssion lines, or to “l ocal
distribution” facilities that are not subject to the
Commi ssion’s jurisdiction under the Federal Power Act (FPA).

The Comm ssi on does concl ude, however, that there can be
dual jurisdiction over facilities that constitute “loca
di stribution” under the FPA. Thus, it states at { 804 that
“where ‘distribution facilities’ have a dual use, i.e. the
facilities are used both for whol esale sales and retail sales,
the Final Rule will apply to interconnections to these

facilities only for the purpose of making sales of electric




energy for resale in interstate coomerce.” The NYPSC finds this

statenent confusing because it is unclear whether the Comm ssion
seeks to assert jurisdiction over |ow voltage transm ssion |ines
or over “local distribution” facilities. The NYPSC accordingly
seeks clarification that the Comm ssion does not seek
jurisdiction over “local distribution |ines.”

The NYPSC al so finds the Conm ssion’ s decision unclear to
the extent it clains jurisdiction over sales for resale
occurring on “local distribution” systens. The NYPSC believes
such sal es generally do not occur. It appears the Conm ssion
may be erroneously asserting jurisdiction over the netting of
generators’ production against their |oad. The NYPSC seeks
clarification that this is not the case.

1. The Conm ssion Should Grant Rehearing To The Extent It
| ntends To Assert Jurisdiction Over Local Distribution

I f the Conm ssion has concluded there is dual jurisdiction

over “local distribution,” then its analysis is subject to a
nunber of fl aws.
First, the analysis is flawed because the FPA does not

provi de for dual jurisdiction over “local distribution”

facilities. Detroit Edi son Conpany v. Federal Energy Regul atory

Commi ssion, 334 F.3d 48 (D.C. Cr. 2003). 1In Detroit Edison,

t he Conm ssion asserted jurisdiction over distribution
facilities that were allegedly used for both whol esal e and

retail distribution. The D.C. Crcuit concluded that the



Comm ssion’ s position contradicted the plain | anguage of the FPA
because Section 201(b) (1) denies the Comm ssion jurisdiction
over “facilities used in local distribution.” 334 F.3d at 54.
The Conmi ssion’s theory advanced in the small generator NOPR
and repeated now in the |large generator Final Rule, that there
can be dual jurisdiction over “local distribution” fails under
the plain | anguage of FPA 201(b)(1) and the D.C. Circuit’s

decision in Detroit Edison.

Second, the Conm ssion’s decision suffers froma further
defect to the extent it treats netting of retail |oad used by a
generator on a distribution systemas equivalent to a sal e of
el ectric energy for resale in inter-state conmerce. The
Comm ssion has previously recogni zed that it does not have
jurisdiction over net energy netering by a small producer. Md

Anerican Energy Conpany, 94 F.E R C ¢ 61,340, Oder Denying

Request for Declaratory Order.® The conclusion that generators

3 In that case the Conmission stated at 62, 263 t hat:

This case presents an issue simlar to that in our
recent decision addressing the netting of station
power used at a generating station against certain
whol esal e sales fromthe generating station. See PIJM
I nterconnection, L.L.C. 94 FERC P61, 251(2001) (PJM.
In that case, in the context of the FPA, the
Comm ssion found that there is no sale (for end use or
ot herwi se) between two different parties when one
party is using its own generating resources for the
pur pose of self-supply of station power, and
accounting for such usage through the practice of
netting. Id. at slip op. at 20. |In the case before us
(Footnote continued on next page)



| ocated on distribution systens may be nmeki ng sal es of electric
energy for resale in interstate commerce seens to be contrary to
that decision. |f the Commission is saying that a snal
generator is engaged in a sale of energy for resale when it is
able to reduce its |l oad by netting energy it produces agai nst
energy it purchases, then the Comm ssion is not appropriately
readi ng the Federal Power Act. It is only when a generator
actual Iy produces energy resold to another entity that there
woul d be a jurisdictional whol esale sale. FPA §201(d).

Third, even if there are sales for resal e occurring on a
| ocal distribution system then such sales would not support
Commi ssion jurisdiction over generator interconnection. Sales
for resale would not affect FERC jurisdiction over the
underlying facilities, which remain distribution facilities.
That is, even if there is dual jurisdiction over service
provi ded on distribution facilities, and resulting Conm ssion

jurisdiction over services provided over those facilities, that

we find |likewi se that no sal e occurs when an

i ndi vi dual honeowner or farmer (or simlar entity such
as a business) installs generation and accounts for
its dealings with the utility through the practice of
netting.

In inplementing PURPA, the Conm ssion simlarly
recogni zed that net billing arrangenents |i ke those at
i ssue here woul d be appropriate in sone situations,
and left the decision of when to do so to state
regul atory authorities.



jurisdiction would not extend to interconnection. The
i nterconnection on such lines would represent a purely “l ocal
distribution” function that renmai ns exenpt from Comni ssion

regul ation.

CONCLUSI ON

For the reasons given above FERC shoul d either grant
clarification or, in the alternative, rehearing of its Oder

2003.

Respectfully subm tted,

Dawn Jabl onski Ryman
CGeneral Counse

Jonat han D. Fei nberg
Assi st ant Counsel

Leonard Van Ryn
Assi st ant Counsel

Public Service Conm ssion
of the State of New York
Three Enpire State Pl aza
Al bany, NY 12223-1305
(518) 474- 2510

Dat ed: August 25, 2003



CERTI FI CATE OF SERVI CE

I, Jacquel ynn Nash, do hereby certify that I will serve on
August 25, 2003 the foregoing Petition for Clarification and
Rehearing of the Public Service Comm ssion of the State of New
York by depositing a copy thereof, first class postage prepaid,
inthe United States mail, properly addressed to each of the
parties of record, indicated on the official service |ist

conpil ed by the Secretary in this proceeding.

Dat e: August 25, 2003
Al bany, New Yor k

Jacquel ynn Nash



