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BEFORE THE
FEDERAL COMMUNI CATI ONS COWM SSI ON
Washi ngton, D.C. 20554
In the Matter of

Federal - State Board on Uni versal )
Service ) CC Docket No. 96-45

COMVENTS OF THE NEW YORK STATE
DEPARTMENT OF PUBLI C SERVI CE

| NTRODUCTI ON AND SUMVARY

The New York State Departnent of Public Service ("NYDPS")
submits these corments in response to the Federal Comrunications
Comm ssion's (" Comm ssion") Notice of Proposed Rul emaking
(Notice), issued February 25, 2003 and published in the Federa
Regi ster on March 13, 2003. The Notice seeks comment on the
Recommended Deci sion of the Federal -State Joint Board on
Uni versal Service (Joint Board) regarding the definition of
servi ces supported by universal service.! The Joint Board
recommends that the Conm ssion not nodify the existing list of

servi ces supported by universal service.? The Joint Board was,

1 Federal -State Joint Board on Universal Service, CC Docket No.

96- 45, Recommended Deci sion, FCC 02J-1 (rel eased July 10,

2002) (Recomrended Deci si on).
2 These services include: single-party service; voice-grade
access to public switch network; Dual Tone multi-frequency
signaling or its functional equivalent; access to energing
services, access to operator services; access to interexchange
service, access to directory assistance; and toll limtation
services for qualifying | ow incone customners.



however, unable to reach agreenent on whether equal access to
i nt erexchange service (equal access) should be added to the |ist
of supported services. The NYDPS supports the Joint Board’s
decision to naintain the existing |ist of services eligible for
uni versal service funding and not add additional services to the
existing list.?
DI SCUSSI ON

Section 254(c) of the Tel ecomruni cations Act of 1996 (Act)
establishes the criteria for services eligible for universal
servi ce support.* The purpose of the universal service program
is to ensure that a mninumlevel of telephone service is
available in every home. W agree with the Joint Board s
determnation that the current definition of universal service
“is necessary to ensure that all custoners have access to
fundanment al tel ecommuni cations services that are necessary to
utilize and enjoy the public tel econmunications network.”®

The stringent standards and findings of the Joint Board

® Recommended Decision, p. 3.

* To be included in the list, services nust be essential to
education, public health or safety; subscribed to by a
majority of residential custoners; deployed in public

t el econmuni cati ons networks; and consistent with the public
i nterest, conveni ence and necessity.

> Recommended Decision, p. 4.



appropriately limt the scope of general universal service
progranms. Adding a new service suggests that every household is
expected to subscribe to and pay for that service. The end
result is that custoners will pay higher rates for their own
“basic service,” plus a higher universal service fee to cover
the costs of naking that new service available to all. As the
Joi nt Board concl uded, the definition of universal service “nust
strike the appropriate bal ance between ensuring the availability
of fundanental telecomunications services to all Anmericans and
mai ntai ning a federal universal service fund of sustainable

n 6

Si ze.

“Advanced Or Hi gh Speed” Services Do
Not Meet the Statutory Requirenent.

NYDPS agrees that “advanced or high speed” services do not
meet the criteria for supported services.’ The data npst
recently released by the Comm ssion indicate that 14.4 mllion
hi gh speed |lines served residences and small businesses, an
i ncrease of 27%over the previous period.® Wile subscription

rates continue to increase, there is no evidence to suggest that

* ld., p. 5.
8 Hi gh- Speed Services for Internet Access: Status as of June 30,
2002, “Industry Analysis and Technol ogy D vision, Wreline
Conmpetition Bureau, Decenber 2002.



a “substantial majority” of households currently subscribe to
I nternet access in any form

I n addi tion, high-speed Internet access is not “essenti al
to education, public health or public safety.” It is not
apparent that use of the Internet, while valuable for
educational, public health and public safety, is “essential” as
required by 8251(c)(1). According to the Pew Internet &
Anmerican Life Project, of those who have Internet access (any
speed), little nore than half have ever done research for school
or training (53%, visited a governnent website (56% or
searched for health information (54%.° Nor is there evidence
t hat hi gh speed access woul d provide capabilities superior to
ot her communi cations, including radio and television, to deemit
“essential.”

The Existing Definition of Voice G ade
Access Shoul d Not Be Expanded At This Tine.

We support the Joint Board s recommendation to retain the
exi sting definition of voice grade access.?® The proposed
nodi fication to include | owspeed, dial-up Internet access does
not neet the criteria of 8254(c) at this tinme. Although the use

of the Internet is becomng a nore integral part of consunmers’

® http://ww. pew nternet.org/reports/chart.asp?i ng=Daily A8. htm

(viewed April 3, 2003).

10 Recommended Decision, p. 10.



lives, it does not appear that a “substantial mpjority” of
customers subscribe now The reconmendati on to nonitor

devel opnent and usage of the network transm ssion conponent of
| nternet access'! is an appropriate response to hel p determ ne
whet her costs that would be incurred in order to provide this
service would be in the public interest.

“Warm Line” O “Soft Dial Tone” Should Not Be

Added To The Capabilities Required To Be Incl uded
I n Universal Service.

We support the recomrendation that states shoul d determ ne
whet her soft dial tone or warmline is necessary.'?> The Joint
Board noted that New York has inplenmented a successful soft dia
tone program?®® Qur experience indicates that a national
solution, and the concomtant costs that would be incurred,
woul d conflict with this programand elimnate the flexibility
required to nmeet |ocal needs. Therefore, soft dial tone should

not be included in the definition of core services.

1d., p. 12.
12 «“warmline” or “soft dial tone” allows a |ine taken out of
service through term nation or suspension to still be used to
access energency assistance (911) or to access a | ocal
t el ephone conpany busi ness office.
13 Recommended Deci sion, p. 12, citing Case 97-C 0139, Proceeding
on the Mdtion of the Commi ssion to Review Service Quality
St andards for Tel ephone Conpani es, Menorandum and Resol ution
Adopting Provisions of Parts 602, 603, and 8644.2 of 16 NYCRR
(rel eased Cctober 6, 2000).

-5-



Equal Access Should Not Be A Core Service

The NYDPS agrees with the Joint Board nenbers who oppose
the inclusion of equal access as a core service.'® In the First

Report and Order, ' the Commi ssion declined to include equal

access as a supported service because it would have inposed a
requi renent on Commercial Mobile Radio Service (CVRS) providers
that they otherwise are not required to provide.’® W agree
that the inclusion of equal access, as a core service, would
indirectly inpose requirenments on CVRS providers if they wish to
be an Eligible Tel econmuni cations Carrier (ETC) that the statute
directly prohibits.

Equal access and universal service were created for
di fferent purposes. Universal service funding was advanced to
pronote the availability of basic tel ephone service. On the
ot her hand, carriers were required to provide equal access to
address conpetitive concerns in the interexchange market. The

NYDPS agrees it would not be in the public interest to require

14 Equal access to interexchange service, also called “dialing
parity,” allows custoners to access their pre-subscribed | ong
di stance carrier by dialing 1 + the phone nunber.

15 Federal -State Joint Board on Universal Service, CC Docket No.
96- 45, Report and Order, 12 FCC 8776, 8819 1 78 (1997) (First
Report and Order).

16 47 U.S.C. §332(c)(8) prohibits any requirement that CVRS
provi ders offer “equal access to common carriers for the
provi sion of tel ephone toll services.”



CVRS providers to provide equal access to receive universal
service “merely because | ocal exchange carriers are required to
provide it as a result of other, wholly unrel ated regul ations.”?’
Further, requiring CVRS providers to include equal access may
have the undesired effect of reducing conpetitive providers in
rural and high cost areas, which would also not be in the public
i nterest because it could jeopardi ze the provision of service in

t hese areas.

CONCLUSI ON

For all of the above reasons, the NYDPS supports the Joint
Board’ s recommendation to not expand the current list of core
services in the definition of universal service. The NYDPS al so
supports that portion of the Recommended Deci sion that opposes
t he inclusion of equal access as a core service.

Respectful Iy subm tted,

Dawn K. Jabl onsk
General Counse

Kat hl een H. Burgess

Assi st ant Counsel

Publ i c Service Conmm ssion
of the State of New York

Three Enpire State Pl aza

Al bany, New York 12223-1350

(518) 474-2510

17 Recommended Deci sion, p. 29.
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