UNI TED STATES OF AMERI CA
FEDERAL ENERGY REGULATORY COWMM SSI ON

PJM I nt er connection, LLC ) Docket No. ER-00-3513

PETI TI ON FOR CLARI FI CATI ON OR REHEARI NG

Pursuant to Rule 713 of the Comm ssion’s Rul es of
Practice and Procedure, the Public Service Conmm ssion of the
State of New York (NYPSC) hereby submits its Petition for
Clarification or Rehearing in the captioned proceeding.
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such a sale of station power is a retail sale, it is subject to
State jurisdiction.?

The Conmi ssion al so deci ded, however, that generators
coul d sel f-supply station power from another generator owned by
the sane entity at a “renote” location, in effect netting the
station use agai nst production at that renote |ocation.* The
Comm ssion applied its renote netting concept to the PIM
| nt erconnection, where many utilities remain fully integrated.
It should clarify that this netting concept will not be extended
to the New York I ndependent System Operator (NYlI SO, where
utilities are no longer integrated. Since the Conmm ssion
premsed its renote netting finding on the presence of
integrated utilities, and their potential conpetitive advantage
over nerchant generators, the basis for the finding evaporates
where utilities have divested their generation and are no | onger
i nt egr at ed.

Mor eover, the Comm ssion properly declined
jurisdiction over the retail sale of station power to nerchant
generators, and properly found that there is no retail sale

where generators are capable of netting station use agai nst

® 94 FERC {61, 251, Slip Opinion, pp. 27-32.
4 94 FERC {61, 251, Slip Opinion, pp. 19-21.
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production when they are operating.® Notwi thstanding the
Comm ssion’s finding to the contrary, however, netting station
use agai nst production at renote |ocations is a retail delivery
that falls under the State’s retail jurisdiction. Accordingly,
inthe alternative to clarification, NYPSC requests that the
Comm ssion rehear the finding on netting agai nst renote
| ocati ons.
|. The Comm ssion Should Carify That
Netting of Station Use Agai nst Renote
Locations is Not Appropriate For NYI SO

Because Most of Its Utilities Are No
Longer | ntegrated

In ruling that nerchant generators could net station
use, at an out-of-service generation facility against generation
produced at anot her generator owned by that entity, wthout
enbar ki ng upon a retail sale, the Conm ssion reasoned that this
netting of station use was anal ogous to self-supply. As a
result, the Comm ssion found there was no energy sale subject to
retail jurisdiction. The Commission justified this analysis on
the grounds that it was:

Consi stent with the FPA, will better ensure

conparable treatnent, and will address the

concerns of nerchant generators that sone

vertically-integrated utilities are favoring
their owm or affiliated generating

°*1n those instances, a generator, when it operates, self-
supplies all of its electric energy needs from “behind the
meter” (that is, the energy does not pass through the netering
poi nt between the generator’s facility and the network to which
it is interconnected).
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facilities to the conpetitive di sadvant age
of merchant generators.®

The Comm ssion was concerned that integrated utilities may
reduce costs for their affiliated generators by allowng themto
net station use, while denying netting to nerchant generators.
The ruling on netting in PIJM should not be extended to NYI SO

The potential for the formof conpetitive advantage
the Conmmi ssion envisions, if integrated utilities net while
mer chant generators cannot, is absent fromthe State-w de NYI SO
whol esal e market. In contrast to the PJM whol esal e mar ket
where nost utilities are vertically integrated, alnost all of
the formerly-integrated NYISO utilities have already sold nost
of their generating assets. The process for selling nost of the
few remai ning significantly-sized generation assets conti nues.
Unli ke the PIM market, it does not appear that there is the
potential in the overall NYISO narket for conpetitive advantage
that may arise if integrated utilities that reduce costs for
their own generation through netting deny that nmechanismto
mer chant generators.

Accordingly, the factual predicates present in PIJM
supporting the Comm ssion’s determ nation to allow nmerchant

generators to net station use agai nst production at renote

¢ 94 FERC {61, 251, Slip Opinion, p. 25.
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| ocations, do not exist in NYISO As a result, the Conmm ssion
should clarify that netting against renpote |ocations, as
described in the PJIM Order, applies only to the PIM
I nterconnection, and will not be extended to NYI SO, which is
popul ated predom nantly by utilities that have di saggregated
t hrough generation divestiture.

1. Netting of Station Use Agai nst Renote

Locations by Merchant Generators Requires
Del ivery Service Subject to Retail Jurisdiction

| f the Comm ssion declines to clarify the scope of the
PJM Order, it should grant rehearing. The Commi ssion properly
deci ded that:

When a generator self-supplies its station

power requirenments, the traditional practice

of netting appropriately reflects the fact

that there is no sale, whether for end use

or otherwi se. \When a generator’s supply of

station power is froma third party, then

there is the sale for end use that we do not

regul ate.’
In dividing station use into these two categories, the
Comm ssion was correct. The creation of a third category --
station use “self-supplied” fromrenote |ocations — is not
justified.

The Comm ssi on has acknow edged that the States have

authority over the service of delivering electric energy to end

" 94 FERC 961, 251, Slip Opinion, p. 22.
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users.® The Conmission also decided in the BART Order that, even
where there are no identifiable local distribution facilities,
the States retain jurisdiction over the distribution of energy
to end users, and so may assess separate charges for delivery
service in addition to Conmm ssion-jurisdictional charges for
t ransni ssi on service. ®

Creating a fictional category of self-supply from
renote | ocations cannot stand in |ight of these pronouncenents
fromthe Comm ssion. \When generation is produced at one
| ocation and then is delivered to another renote |ocation in an
unbundl ed and di saggregated environnment, there is a retai
delivery. That retail delivery is subject to the State’s
jurisdiction over retail ratenmaking, under Order No. 888 and the
BART Order.

The PIJM Order itself supports the concl usion that
there is a delivery. As the Comm ssion notes there, the
transm ssion provider is expected to charge for the delivery of

electricity “netted” between renote |ocations, under the

& Pronoting Whol esal e Conpetition Through Open Access Non-

Di scrimnatory Transm ssion Services by Public Uilities, Docket
No. RM 95-8-000, Order No. 888, 61 Fed. Reg. 21,540, 131, 036 at
31,782. The United States Suprene Court has agreed to hear
NYPSC s appeal of the Conm ssion’s assertion of jurisdiction in
Order No. 888 over retail transmssion. By this filing, NYPSC
is not waiving its appeal of any jurisdictional issue in any

pr oceedi ng.

® San Francisco Bay Area Rapid Transit District v. Pacific Gas &
El ectric Conpany, 87 FERC 161, 255 (1999) ( BART Order).
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provi der’ s open access transmssion tariff.' As decided in the

BART Order, once there is a transm ssion delivery for end-use, a

State-jurisdictional retail delivery is also created. Station
use is an end use. The retail delivery elenent of this end use
i s disregarded under the PIM Order’s renote netting approach.

The Commi ssion justifies merchant generator netting
agai nst production at renote | ocations by pointing to the
netting practiced by sone integrated utilities. There is no
anal ogy between integrated utility netting practices and the
Comm ssion’s proposal to allow renpote netting for merchant
generators. In the integrated environnent, each integrated
utility provides bundl ed services and is responsible for
mai nt ai ni ng both generation and transm ssion systemreliability.
The integrated utilities own the facilities necessary to supply
and deliver generation anong various |locations, for station use
or otherwise. |In that environnment, unbundling one service, such
as station use, made little sense.

Unbundl i ng and di saggregating the provision of
el ectric services, however, profoundly alters the electric
service environment. Merchant generators owni ng generating
facilities at multiple |ocations do not possess the transm ssion
or distribution facilities necessary to connect those generating

facilities to each other. The predicate for generator netting

1094 FERC 165, 251, Slip Opinion, p. 27.
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anong renote | ocations, which flows only fromthe bundling of
i ntegrated services provided through facilities owned by an
integrated utility, no |onger exists.

In order to net anong renote | ocations, merchant
generators nust use another entity’'s delivery facilities,

t her eby purchasing delivery services. Since station use is
consunption for an end use, there is a retail service conponent
in an unbundl ed environnment. Just as with other retai
services, the pricing is properly left to the State’s
jurisdiction over those services.

Accordi ngly, the Conmm ssion should grant rehearing and
find that the production of generation supply at one | ocation
for use at another renote location requires retail delivery.

That retail delivery service is subject to the State’s
jurisdiction, just as the delivery service described in the BART
Order subsuned a retail elenment subject to the State’s

rat emaki ng authority.

CONCLUSI ON

The Comm ssion’s proposal, to all ow nmerchant
generators to net station use agai nst other generation
facilities owned at renote | ocations, should be clarified, by
finding that it would not adhere in NYISO In the alternative

t he Comm ssion should grant rehearing and find that station use
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supplied froma renote location is a retail service subject to

the State’s jurisdiction.

Dated: April 12, 2001

Al bany, New York

Respectful ly submtted,

Law ence G WMl one
General Counsel

Leonard Van Ryn

Assi st ant Counsel

Publ i c Service Comm ssion

of the State of New York
Three Enpire State Pl aza

Al bany, New York 12223-1350



