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1 JUDGE EPSTEIN: Ladies and gentlemen, I, once again,

2 call 07-M-0906, matter of Iberdrola. Are there any active

3 parties who have not previously noted their appearances?

4 (No response.)

5 JUDGE EPSTEIN: Before we resume the

6 cross-examination of the Staff policy panel, a couple of

7 preliminary matters. I just had a discussion this morning that

8 some people may have had the impression that there was a

9 discussion here and a ruling from me which either cut off

I0 discovery or set a final date for discovery, and I certainly

ii wasn't aware of having said anything that could be construed that

12 way. So I just want to reiterate that, as far as I'm concerned,

13 the subject hasn't come up so far. The order of business, as I

14 mentioned yesterday, is that we're going to be vacating at

15 lunchtime for the Siting Board. We may have to pack up, at least

16 to some extent, but I'll get back to you on that, because

17 obviously, we'd like to minimize the packing and unpacking.

18 There's been some speculation that we're going to be

19 done today, and just in case that turns out to be true, I want to

20 call your attention to a few things that I'd like to have done

21 before we leave, just to give you kind of a head's up so that you

22 can be thinking about it. One is that, as I mentioned during the

23 prehearing conference last fall, it's possible for a recommended

24 decision to be issued in this case for exceptions and replies
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I that would add significantly to the length of the proceeding. It

2 would give parties an opportunity to examine what I might be

3 communicating to the Commission. Those are the main pros and

4 cons, and I did point out at that time that no one here has the

5 discretion to decide whether the recommended decision is going to

6 be issued, but in a real sense, that decision is made by the

7 Secretary. However, it seems to me if there was any kind of

8 consensus here for or against, that might be of interest to the

9 Secretary when she makes her decision. So that's something we

I0 could discuss at the close of hearings.

ii The other thing is that we will need to come up with

12 a schedule for initial and reply briefs, and finally, and this

13 also may be something we'd want to get into right now, but the

14 exhibits are going to be moved into the record, and some of them

15 are the subject of objections that have still not been resolved,

16 as far as I know. So we should do whatever we can to eliminate

17 any objections that are easily resolved. For example, if it just

18 has to do with exhibits possibly not being complete enough, we

19 should figure out how to resolve, but also, I think there's an

20 objection pending to an exhibit which was offered by Mr. Van Ryn.

21 The objection was based on a lack of adequate foundation, and

22 there was a question of whether the Petitioners' witness was

23 being asked to accept something that allegedly was, in essence, a

24 Staff prepared document. Without trying to restate the record
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1 any further, I would just ask whether the objection would be

2 obviated if the exhibit were offered as part of direct

3 examination of this panel or some other staff witness. I don't

4 know if you're prepared to --

5 MR. VAN RYN: Well, your Honor, that was, I believe

6 that was the gas safety panel --

7 JUDGE EPSTEIN: Okay.

8 MR. VAN RYN: -- the company's gas safety panel.

9 The panel understood what I was giving them.

I0 MR. SCHWARTZ: Mr. Van Ryn --

ii MR. VAN RYN: The panel, I mean, the company's panel

12 understood this. This is a regularly filed document prepared by

13 the company.

14 MR. SCHWARTZ: Your Honor, I do not recollect what

15 document we are referring to, if somebody could see if we could

16 figure out which document that was.

17 MR. MUELLER: I think it was marked as Exhibit 24,

18 and perhaps we did take this off the record, and I'll discuss it

19 with Mr. Van Ryn and see if we can't reach an accomodation.

20 JUDGE EPSTEIN: Sometime in the course of the day?

21 MR. MUELLER: Yes.

22 JUDGE EPSTEIN: Okay.

23 MR. SCHWARTZ: I don't think our mics are on.

24 JUDGE EPSTEIN: Okay. So are we ready to resume
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1 cross?

2 MR. SCHWARTZ: Shall I proceed, your Honor?

3 JUDGE EPSTEIN: I think so. Are your witnesses

4 ready, Mr. Van Ryn?

5 MR. VAN RYN: Yes, your Honor.

6 MR. SCHWARTZ: Thank you, your Honor.

7 CROSS-EXAMINATION

8 BY MR. SCHWARTZ:

9 Q. Good morning, panel.

i0 A. (Mr. Berger) Good morning.

ii A. (Mr. Bowman) Good morning.

12 A. (Mr. Barry) Good morning.

13 A. (Mr. D'Ambrosia) Good morning, Mr. Schwartz.

14 Q. Mr. D'Ambrosia, at the end of yesterday, we were

15 discussing the $930 million premium that you calculated that

16 Iberdrola is paying to Energy East shareholders above the market

17 price prior to the announcement of the proposed acquisition; is

18 that correct?

19 A. (Mr. D'Ambrosia) Yes.

20 Q. I just want to make sure that I understand something

21 about this calculation. Could you explain how you calculated 930

22 million?

23 A. Mr. D'Ambrosia) It's in the testimony. Let me refer

24 back to it. Would you like the exact calculation or just kind of
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1 a --

2 Q. I think it's on page 87, if you could just explain the

3 math of the calculation.

4 A. (Mr. D'Ambrosia) Yes. The premium paid of $5.85 per

5 share times the number of shares outstanding of about 159 million

6 for a value of 930 million.

7 Q. Thank you, Mr. D'Ambrosia. So if I were an Energy East

8 shareholder and I had one share of stock of Energy East, you

9 wouldn't know what my basis of that stock would be, but let's

i0 presume it's 22.65, just for purposes of discussion.

Ii A. (Mr. D'Ambrosia) Okay.

12 Q. And then Iberdrola, under this approach and this

13 transaction, Iberdrola would pay me 28.50 for my share of stock;

14 is that right? Is that correct?

15 A. (Mr. D'Ambrosia) Yes.

16 Q. And I would have, in that instance, have a gain of $5.85

17 per share if my basis were $22.65?

18 A. (Mr. D'Ambrosia) You would have a capital gain.

19 Q. Thank you. And who would pay the taxes on that capital

20 gain?

21 A. (Mr. D'Ambrosia) The holders of the shares, if it was in

22 a taxable account.

23 Q. Thank you. And in this transaction, do you know if

24 Iberdrola has proposed to pay a capital gains tax of each

000007291527



1197

1 individual Energy East shareholder?

2 A. (Mr. D'Ambrosia) It depends on what the basis is and what

3 kind of account it's held in, but I'm not aware of what their

4 arrangements are with shareholders beyond what's in the

5 testimony.

6 Q. Thank you. Do you know, has Iberdrola, to your

7 knowledge, proposed to pay 28.50 per share?

8 A. (Mr. D'Ambrosia) Yes.

9 Q. Thank you. Have you seen any announcement or discussion

i0 by Iberdrola that they would be willing to pay 28.50 plus capital

ii gains tax for each Energy East shareholder?

12 A. (Mr. D'Ambrosia) I don't know if I can go down to

13 individual shareholders. There may be certain arrangements with

14 executives where they may reimburse them for certain taxes and so

15 on. So I don't know if I can agree with that.

16 Q. Well, let me -- let's go back to my hypothetical. I'm an

17 Energy East shareholder. I have one share of stock. I play no

18 role in this company whatsoever. Iberdrola is paying me 28.50

19 for my share, correct?

20 A. (Mr. D'Ambrosia) Yes.

21 Q. And I have a capital gain, presumably under my

22 hypothetical, of $5.85 per share; is that correct?

23 A. (Mr. D'Ambrosia) Yes.

24 Q. And I presumably -- let's make things simple. Let's
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1 presume that I don't have other offsets and deducts. I,

2 presumably, would have to pay taxes or at least be responsible

3 for taxes that may be due with respect to that $5.85 gain; is

4 that correct?

5 A. (Mr. D'Ambrosia) It would likely be you would have a

6 capital gain which is taxed at a greater rate. That is correct.

7 Q. Are you aware, as an individual shareholder, are you

8 aware of any announcement or discussion or promise or commitment

9 by Iberdrola to pay my capital gain, my taxes attributable to my

i0 $5.85 capital gain as a result of this transaction?

Ii A. (Mr. D'Ambrosia) As I said previously, other than maybe

12 some certain arrangements that I'm not aware of between the

13 company and its employees, the management and other than accounts

14 that are held in nontaxable positions, which could be

15 significant, for example, in a 401-K account, no.

16 Q. Thank you. I'd like you to -- I don't know, Mr.

17 D'Ambrosia, if this is for you or not. So I'll ask the entirety

18 of the panel. I'd like the panel to turn to Exhibit 93 that has

19 been introduced -- excuse me -- that has been marked as an

20 exhibit in this proceeding. And Exhibit 93, I believe, is

21 Exhibit PP7 to the Staff policy panel testimony.

22 A. (Mr. D'Ambrosia) You said, "PP7"?

23 Q. Yes.

24 A. (Mr. D'Ambrosia) Okay. Let's take a look at that. And
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1 that concerns production tax credits?

2 Q. Yes, it does, Mr. D'Ambrosia. Take your time, and let me

3 know when you're ready.

4 A. (Mr. D'Ambrosia) Okay.

5 Q. Okay. Do you have that in front of you?

6 A. (Mr. D'Ambrosia) Yes.

7 Q. Now, we had been discussing -- I don't mean to shift

8 exhibits -- but we had been discussing a different exhibit. If

9 you could just leave that exhibit in front of you, and we had

i0 been discussing a different exhibit, which was Exhibit 106

ii yesterday, which was PP20. Do you have that handy as well?

12 A. (Mr. D'Ambrosia) Yes.

13 Q. In that exhibit, Mr. D'Ambrosia, we looked at the gains

14 to shareholders line, and that was -- there was an amount on that

15 line identified as $930 million. Is there another line of that

16 exhibit that identifies production tax credits?

17 A. (Mr. D'Ambrosia) Yes.

18 Q. And we're on, just for reference, we're on Exhibit 106,

19 which is PP20. What does that line say, Mr. D'Ambrosia?

20 A. (Mr. D'Ambrosia) 150 million.

21 Q. Thank you. And there's a cross-reference in that to

22 Exhibit 93, which is listed as your Exhibit PP7; is that correct?

23 A. (Mr. D'Ambrosia) Yes.

24 Q. Now, in Exhibit 93, which is PP7, you relied on an
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1 exhibit from Dr. William Hieronymus' testimony; is that correct?

2 A. (Mr. D'Ambrosia) I believe it was an exhibit, first

3 petition, J2.

4 Q. Thank you. Let's go back to Exhibit 93. I'm sorry to

5 keep moving you around to different exhibits. Exhibit 93, you

6 identified in year 2008, the calculation that yields in your

7 calculation on your page, a little over $150 million; is that

8 correct?

9 A. (Mr. D'Ambrosia) Yes.

i0 Q. Do you have a copy of that Hieronymus exhibit that was

ii part of the Joint Petitioners' filings in this proceeding, or

12 should we provide you with a copy of it? We're going to ask a

13 couple of questions about it.

14 A. (Mr. D'Ambrosia) Well, we didn't rely on that, so I'm not

15 sure. We used the FERC petition, Exhibit J2.

16 Q. So I just want to make sure I understand. To come up

17 with your $150 million calculation, you did not rely in any way

18 on the Exhibit J2 which -- hold on one second. Let me give the

19 proper reference for the record. You did no_ rely in any way on

20 an exhibit attached to Dr. William Hieronymus' testimony in our

21 FERC petition that was attached to Exhibit 41, which was our

22 initial filing in this proceeding?

23 A. (Mr. D'Ambrosia) Are you saying it was attached to the

24 testimony of Mr. Hieronymus?
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1 Q. No, Mr. D'Ambrosia. In fact, we can provide you with a

2 copy of this, if this is helpful. It was actually attached to

3 our initial filing in this proceeding where we attached the FERC

4 filing to it as an exhibit. It's a little cumbersome to get to,

5 we can always provide you with a copy.

6 A. (Mr. D'Ambrosia) I think I have it here. I'm just trying

7 to dig it up.

8 MR. SCHWARTZ: Just for the record, and this is not

9 part of the question, but just for the record, we're

i0 referring to Exhibit 41 in this proceeding, which

ii includes our initial filing in this proceeding that has

12 attached to it the FERC filing that was made, and

13 attached to that FERC filing is testimony from Dr.

14 William Hieronymus, and attached to that testimony is

15 Exhibit J2.

16 JUDGE EPSTEIN: And the FERC filing is a certain

17 numbered tab of Exhibit 417

18 MR. VAN RYN: Yes, it's 19.

19 JUDGE EPSTEIN: Nineteen?

20 A. (Mr. D'Ambrosia) Yes, I have that.

21 Q. Thank you, Mr. D'Ambrosia. So let me restate the

22 question to make sure I understand this correctly. Did you rely

23 in any way on the data included in that Exhibit J2 in coming up

24 with your $150 million figure?

000007341532



1202

1 A. (Mr. D'Ambrosia) Yes.

2 Q. Thank you. In fact, other than this Exhibit J2, did you

3 look at any material in arriving at your $150 million

4 calculation?

5 A. (Mr. D'Ambrosia) The answer is yes. I'm looking for an

6 IR reference that I disclosed all the relevant citations and

7 source and source documents. It's, I believe, Staff response to

8 DPS 21.

9 Q. Thank you. Okay. Mr. D'Ambrosia, do you have that

I0 Exhibit J2 in front of you?

ii A. (Mr. D'Ambrosia) Yes.

12 Q. Okay. That Exhibit J2 is split up -- that Exhibit J2

13 identifies existing and planned generation from Iberdrola in the

14 United States; is that correct?

15 A. (Mr. D'Ambrosia) Yes.

16 Q. That exhibit goes region by region, each region by regior

17 to categorize those particular projects in that exhibit; is that

18 correct?

19 A. (Mr. D'Ambrosia) I believe by like Power Pool or ISO, but

20 yes.

21 Q. There's a column on the top. It's called NERC region; is

22 that correct?

23 A. (Mr. D'Ambrosia) Yes.

24 Q. And what is NERC region?
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1 A. (Mr. D'Ambrosia) I think it's Northeast Reliability

2 Council.

3 Q. Would it be --

4 A. (Mr. D'Ambrosia) National.

5 Q. -- North American Electric Reliability Council, subject

6 to check?

7 A. (Mr. Bowman) Yes, that's correct.

8 Q. So the first item identified there says NY ISO; is that

9 correct?

I0 A. (Mr. D'Ambrosia) Under the NPCC, yes.

ii Q. And it identifies two projects that purport to be within

12 the NY ISO control area; is that right?

13 A. (Mr. D'Ambrosia) Yes.

14 Q. And you identified -- I'm sorry. This exhibit identifies

15 the total amount of megawatts of wind generation for those two

16 projects as being slightly over 80 megawatts; is that correct?

17 A. (Mr. D'Ambrosia) Yes, the net capacity interest, which is

18 at a 30 percent factor.

19 Q. Thank you. Do you know if these projects identified in

20 the NY ISO, NERC region -- I'm sorry -- the NY ISO control area

21 are already existing and online?

22 A. (Mr. D'Ambrosia) I'm told that Maple Ridge is not.

23 A. (Mr. Bowman) It is.

24 A. (Mr. D'Ambrosia) It is. I'm sorry. And Jordonville is
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1 not.

2 Q. Mr. D'Ambrosia, is there somebody else that should be

3 answering these questions on the panel? It's fine with me either

4 way. I don't mind who I'm directing questions to.

5 A. (Mr. D'Ambrosia) You can keep going. I just want to note

6 that this document, there's been additions to it and some

7 subtractions. So at the time the document was provided, this is

8 the cue, so to speak.

9 Q. Are there some additions and some subtractions from this

i0 document that are included in your calculation of 150 million?

ii A. (Mr. D'Ambrosia) No, there's not.

12 Q. Okay. Thank you. So could you -- could we go through

13 that one more time? Does the panel know whether the two projects

14 listed under NY ISO control area are operating or not?

15 A. (Mr. D'Ambrosia) The first one is, Maple Ridge;

16 Jordonville does not.

17 Q. Does the panel know whether the two projects, Maple Ridge

18 and Jordonville, have been -- withdrawn. Does the panel know

19 whether these two projects, Maple Ridge and Jordonville, have

20 undergone project financings or not?

21 A. (Mr. D'Ambrosia) That would be beyond of scope of our

22 testimony.

23 Q. Thank you. Does the panel know whether these two

24 projects have tax equity structures in place, planned or not?
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1 A. (Mr. D'Ambrosia) The information provided by the company

2 did not tell us that information.

3 Q. Did you request whether there are tax equity structures

4 in place for these two projects?

5 A. (Mr. D'Ambrosia) There was a lot of testimony and

6 information requests that went back and forth, but none of that

7 information was ever provided.

8 Q. Would that have been a relevant fact for you to know as

9 to whether there was an existing tax equity structure in place

I0 for these two projects?

ii A. (Mr. D'Ambrosia) It would have been helpful.

12 Q. What would you have determined with that information?

13 A. (Mr. D'Ambrosia) It's hard to say.

14 Q. Thank you. For an existing, operating project, you said

15 Maple Ridge is operating; is that correct?

16 A. (Mr. D'Ambrosia) Yes.

17 Q. So for Maple Ridge, would you presume that Maple Ridge

18 has a tax equity structure?

19 A. (Mr. D'Ambrosia) We don't know.

20 Q. Do you know whether Maple Ridge utilizes PTC benefits

21 already -- strike that. Do you know whether Maple Ridge utilize_

22 production tax credits already through any means, whether through

23 a tax equity structure or not?

24 A. (Mr. D'Ambrosia) All we know is that Iberdrola told its

i
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1 analysts, told CNBC, told us that they were doing this

2 acquisition to create taxable income so it could utilize

3 production tax credits that otherwise could not be utilized.

4 Q. Would you answer my question?

5 A. (Mr. D'Ambrosia) That is the answer to your question.

6 Q. I asked you whether you know -- you said, All I know is

7 something else. I'm asking you, do you know whether there are

8 tax, whether the production tax credits are being utilized for

9 Maple Ridge through a tax equity structure or otherwise?

I0 A. (Mr. D'Ambrosia) Based on the answer I just gave, I doubt

ii it.

12 Q. You doubt that there are tax equity structures in place

13 for Maple Ridge to utilize those production tax credits?

14 A. (Mr. D'Ambrosia) I doubt they would have done the

15 acquisition, unless they could have used the acquisition to

16 acquire taxable income so that they could utilize production tax

17 credits.

18 Q. Do you have --

19 A. (Mr. D'Ambrosia) Without regard to any specific project,

20 I don't know.

21 Q. Do you know -- strike that. For development projects,

22 for generation development projects, are you aware of whether

23 generation development projects in New York State, or otherwise,

24 are able to be built on a non-recourse basis, typically in the
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1 absence of full financings associate with that development and

2 construction?

3 A. (Mr. D'Ambrosia) It's kind of a compound question.

4 Q. I could break it down. I'll start again. Let's starts

5 again. In a traditional project development financing, in New

6 York or otherwise, do you know whether projects typically are

7 built in the absence of full project financings?

8 A. (Mr. D'Ambrosia) On the Maple Ridge, I believe that was

9 an acquired wind farm. It was developed or built. So I'm not

I0 sure if the question is relative to that project.

Ii Q. Do you know if Maple Ridge was developed and built by

12 whomever, do you know if Maple Ridge was developed and built

13 using a traditional project financing?

14 A. (Mr. D'Ambrosia) I don't even know who built it. I know

15 Iberdrola acquired it from somebody else.

16 Q. Do you know whether Maple Ridge, when it was financed --

17 strike that. Do you know whether Maple Ridge underwent a project

18 financial closing in order to fund the development and

19 construction of Maple Ridge?

20 A. (Mr. D'Ambrosia) There's no way for me to know that.

21 Q. So you do not know whether Maple Ridge has tax equity

22 structures in place that were set in place in conjunction with

23 its initial project financing for the development and

24 construction of Maple Ridge?
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I A. (Mr. D'Ambrosia) We don't -- I said we don't have any way

2 of knowing that, because we don't have access to those records.

3 We don't have the power to audit that company. When that was

4 built, I don't believe it was built by a regulated utility.

5 Q. And since it wasn't built by a regulated utility,

6 wouldn't you assume that there would need to be a means by which

7 the development construction and construction of this project

8 would need to be done through a financing?

9 A. (Mr. D'Ambrosia) It didn't require financial capital. Is

i0 that what you're asking me?

ii Q. Yes. And when it requires financial capital, isn't that

12 typically done in this industry for unregulated generation

13 through a traditional project financing?

14 A. (Mr. D'Ambrosia) We don't have access to these books and

15 records. So I can't tell you what financial arrangements they

16 had. We can't look at those things.

17 Q. Wouldn't it be reasonable to assume that most generation

18 wind projects in the State of New York are developed and

19 constructed using traditional project financings?

20 A. (Mr. D'Ambrosia) Yeah, that's reasonable.

21 Q. Thank you. And wouldn't it be reasonable to assume that

22 the production tax credit is an important component of the needed

23 -- strike that. Wouldn't you agree that the production tax

24 credit of 1.9 cents is important for the development and
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1 financing of a generation project that is a wind generation

2 project in New York State?

3 A. (Mr. D'Ambrosia) I've heard that. I don't have any

4 evidence. I haven't analyzed the economics of that project, so I

5 don't know. We don't have access to those records.

6 Q. Thank you. Would it seem strange to you at all to have

7 wind generation projects be built and developed and operating in

8 New York State by unregulated entities that does not take

9 advantage of traditional tax equity structures?

i0 MR. VAN RYN: Well, your Honor, I'm going to

Ii question the premise of that question. He said,

12 "unregulated." That raises a legal issue as to the

13 extent of the regulation of these entities.

14 MR. SCHWARTZ: If you take my questions and replace

15 it with "light-handed regulation" or "lightly regulated,"

16 I would be fine with asking it that way.

17 MR. VAN RYN: Thank you.

18 A. (Mr. D'Ambrosia) I'm sorry. You're going to have to

19 reread or restate the question or at least repeat it,

20 please. I'm sorry.

21 Q. That's fine. Could we read that question back from the

22 record, please.

23 (The court reporter read back the last question.)

24 A. (Mr. D'Ambrosia) Yes. There could be two avenues, I
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i suppose, to answer this question. One would be a company would

2 need to acquire taxable income, as Iberdrola stated it did, or

3 two, it could take advantage of some tax equity structures. So

4 it could be either.

5 Q. Thank you. What are tax equity structures?

6 A. (Mr. D'Ambrosia) I believe it's described in the

7 testimony of the company rebuttal. I could read it back to you

8 if you'd like.

9 Q. Do you have a general understanding of what a tax equity

i0 structures is?

ii A. (Mr. D'Ambrosia) General, yes.

12 Q. Could you tell me?

13 A. (Mr. D'Ambrosia) I could read it back to you from the

14 testimony.

15 Q. Just your general understanding of tax equity structures.

16 A. (Mr. D'Ambrosia) It's a little complicated.

17 Q. Would it be fair to say that a tax equity structure is

18 the means by which a third party is able to take an ownership

19 interest in order to utilize production tax credits associated

20 with a wind generation facility?

21 A. (Mr. D'Ambrosia) It's a means for investors to take

22 advantage of those tax credits.

23 Q. And do they take advantage of those tax credits through

24 the creation of an ownership interest?
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i A. (Mr. D'Ambrosia) I'm not sure. I'd have to go look into

2 the -- there's a detailed discussion in several of the exhibits

3 and the testimony that talk about that. I don't know off the top

4 of my head.

5 Q. Well, let's stick with your -- let's stick with your

6 characterization. It's a means by which investors could take

7 advantage of production tax credits, I think is what you just

8 said, correct?

9 A. (Mr. D'Ambrosia) What I'm getting tripped up on is

i0 whether there's an ownership interest.

ii Q. Let's -- can we forget about the ownership interest for

12 one second?

13 A. (Mr. D'Ambrosia) Okay.

14 Q. Mr. Bowman, are you familiar with generation in New York

15 State?

16 A. (Mr. Bowman) To some extent.

17 Q. Do you -- Mr. Bowman, have you had occasion to understand

18 the way that light-handed regulation -- excuse me. Strike that.

19 Have you had occasion to come to an understanding about the way

20 that lightly regulated generation projects are built and operate

21 in New York State?

22 A. (Mr. Bowman) I don't have any expertise in how the

23 financing is done for the projects that are developed in New York

24 State.
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1 Q. Do you have any understanding about whether wind projects

2 in New York State utilize tax equity structures in your

3 experience?

4 A. (Mr. Bowman) No, I'm not familiar with whether they do or

5 whether they don't.

6 Q. Thank you. Mr. D'Ambrosia, do you know whether wind

7 generation projects in New York State typically have utilized

8 third-party tax equity structures?

9 A. (Mr. D'Ambrosia) It's possible.

i0 Q. Do you think that that's an unusual event or a typical

ii event in the wind generation industry in the United States?

12 MR. VAN RYN: Your Honor, weren't we here 15 minutes

13 ago?

14 MR. SCHWARTZ: I'm sorry. Is there an objection?

15 MR. VAN RYN: Yeah, I'm going to object that it's a

16 repetitive question. I believe the panel answered that

17 in detail about 15, 20 minutes ago, and we're certainly

18 back to the same topic now.

19 MR. SCHWARTZ: Well, I'm trying to get an

20 understanding, your Honor, as to whether the panel knows

21 whether third-party tax equity structures are prevalent,

22 in fact, in this country in the wind generation industry,

23 and I seem to not be getting a straight answer, so I'm

24 trying to pursue that.
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1 MR. VAN RYN: I think the panel has answered that

2 question three or four different ways, basically, the

3 same question. I'm not sure that the record is going to

4 get any clearer if we do it again.

5 JUDGE EPSTEIN: The thing is, based on what I've

6 heard from Mr. D'Ambrosia, this information is in the

7 record in Petitioners' testimony in a form that's

8 probably more precisely framed than anything you're goinc

9 to get through cross-examination because it was prefiled.

i0 So I think all we're doing is compounding some

Ii information that's already in the record, unless the

12 purpose of your question is to lead to some further

13 discussion of matters that flow out of the possible use

14 of equity financing.

15 MR. SCHWARTZ: Thank you, your Honor. I'll move on.

16 Q. In this Exhibit J2, the second category is called PJM;

17 is that right, Mr. D'Ambrosia?

18 A. (Mr. D'Ambrosia) Yes.

19 Q. And that's the Pennsylvania, Jersey, Maryland

20 interconnection region; is that correct?

21 A. (Mr. D'Ambrosia) Yes.

22 Q. And just to confirm -- let's just make sure. Do you kno_

23 whether any of the projects listed under PJM have existing tax

24 equity structures in place?
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1 A. (Mr. D'Ambrosia) No.

2 Q. And then the next category is ISO New England. Do you

3 see that?

4 A. (Mr. D'Ambrosia) Yes.

5 Q. Same question for ISO New England. Are you aware of

6 whether there are existing tax equity structures in place?

7 A. (Mr. D'Ambrosia) Well, some of these aren't built yet.

8 So I could only speculate as to what they might or might not

9 have.

i0 Q. Okay. Thank you. How about for the next one, the

ii Midwest ISO?

12 A. (Mr. D'Ambrosia) Again, some of those may not be in

13 service, so I don't know.

14 Q. Okay. And for the ones that are in service?

15 A. (Mr. D'Ambrosia) I don't know.

16 Q. Okay. Does your answer hold for the Southwest Power Pool

17 that follows?

18 A. (Mr. D'Ambrosia) Well, it's kind of difficult to say or

19 even imply that these are all tax equity financed or not. I have

20 information in my possession that suggests that the ones that are

21 owned by PPM -- I think this is in our testimony and certainly in

22 our interrogatory response -- those tax credits are on the books

23 of those companies.

24 Q. I'm sorry. Could you state that again?
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1 A. (Mr. D'Ambrosia) Yes. I'm not sure I can blanketly say

2 or even imply that all of these are tax equity owned, because the

3 ones that are owned by PPM, which I believe are in this mix,

4 those projects, there are tax benefits on the books of PPM, and I

5 believe that's even in an interrogatory response and in our

6 testimony.

7 Q. Okay. My question is whether there are tax equity

8 structures in place to utilize production tax credits for each of

9 these categories. I believe you've been saying, "I don't know,"

i0 to each category; is that correct?

ii A. (Mr. D'Ambrosia) Well, that would not be a correct

12 answer, because I know for a fact that PPM has the tax credits on

13 its books that it could not utilize, and that's an information

14 request response. So it would be probably incorrect to say that

15 all of these or even imply that many of these are tax equity

16 financed, because otherwise, the credits wouldn't be on the books

17 of PPM.

18 Q. My questions have been whether you know whether any tax

19 equity structures exist. Can we just continue on the Southwest

20 Power Pool, and if you could answer whether for any operating

21 projects listed on that whether you know of whether there are tax

22 equity structures that exist?

23 A. (Mr. D'Ambrosia) To the extent that they are not owned by

24 PPM, that's a possibility.
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1 Q. And so if they are owned by PPM, your answer is there are

2 no tax equity structures in place?

3 A. (Mr. D'Ambrosia) It appears unlikely.

4 Q. It's unlikely that PPM has any tax equity structures in

5 place?

6 A. (Mr. D'Ambrosia) Not for all these projects, because they

7 have a large amount -- I'm sorry -- production tax credits on

8 their books.

9 Q. Which of these projects do not have tax equity structures

I0 in place that are PPM owned?

ii A. (Mr. D'Ambrosia) I am only answering your question in a

12 general sense, because I don't know which projects are owned by

13 PPM.

14 Q. Which response are you referring to when you say that we

15 answered the opposite? Which response are you referring to when

16 we said that PPM was not utilizing tax equity structures?

17 A. (Mr. D'Ambrosia) I'm saying that PPM -- I'll give you the

18 response, but I want to make sure it's clear what I'm saying.

19 I'm saying PPM has production credits on its books that it cannot

20 utilize. So that implies that PPM has ownership of those credits

21 that's on their books.

22 Q. And does that also imply that PPM does not have, through

23 those projects, tax equity structures in place?

24 A. (Mr. D'Ambrosia) It does not suggest that at all. It
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1 just suggests that they must have some ownership, and they must

2 have some production credits that they are continuing to own,

3 because they show it on their books as an asset.

4 Q. Is it possible that what it could mean is that there are

5 some PPM projects that have tax equity structures, but there may

6 be some residual PTCs on the books of PPM?

7 A. (Mr. D'Ambrosia) It could mean that. I'm just trying to

8 find the information request response. The response is Iber-0131

9 in the highly trade secret category.

i0 Q. Thank you. On this chart, PP2, what does ERCOT stand

II for? Can we stipulate that ERCOT is located in Texas?

12 A. (Mr. D'Ambrosia) Subject to check.

13 A. (Mr. Bowman) Yes, that's true.

14 Q. And then there are projects listed under WECC. Is that

15 the western region?

16 A. (Mr. D'Ambrosia) It looks like Colorado.

17 Q. Thank you. One moment. So your testimony here is that

18 the information that you reviewed, as part of that highly secret

19 data request, shows you that there are no tax equity structures

20 in place for PPM projects. Is that your testimony?

21 A. (Mr. D'Ambrosia) That's not what I said, not what I said.

22 Q. Based on that information, do you believe you know

23 whether there are any tax equity structures in place for PPM

24 projects?
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1 A. (Mr. D'Ambrosia) There could be.

2 Q. Okay. Thank you. Do you know whether the Joint

3 Petitioners have testified as to whether there are any tax equity

4 structures in place for Iberdrola Renewables programs?

5 A. (Mr. D'Ambrosia) I believe that's in the policy panel.

6 Q. Do you believe that the testimony of the Joint

7 Petitioners policy panel has stated that there are tax equity

8 structures in place for Iberdrola Renewables projects?

9 A. (Mr. D'Ambrosia) I'm just going to refresh my memory

i0 exactly what they did say.

ii MR. SCHWARTZ: Sure. While you're doing that, your

12 Honor, could we hand out a document that we want to have

13 marked?

14 JUDGE EPSTEIN: Sure.

15 MR. SCHWARTZ: Thank you. Your Honor, this is a

16 list. This is a list of information request responses

17 that we are submitting for the record, and these are

18 responses that the Joint Petitioners had received from

19 Staff in this proceeding. All the responses are listed

20 on the cover sheet, and the responses follow. Would you

21 like me to identify the specific responses that are

22 listed?

23 JUDGE EPSTEIN: No, that's fine. One-fourteen.

24 (Exhibit Number 114 was marked for identification.)
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1 MR. VAN RYN: Your Honor, there is one problem with

2 this exhibit. Yesterday morning, we sent out an errata

3 to response Number 170. The errata is not included.

4 MR. SCHWARTZ: Mr. Van Ryn is correct. We

5 apologize. We had put this together prior to receipt of

6 that. We would be happy to have that errata answer

7 either replaced here or additionally added as a separate

8 exhibit, based on whichever is most feasible, and also

9 whether, Mr. Van Ryn, you have a preference about that.

I0 MR. VAN RYN: We can just put it in the packet.

ii MR. SCHWARTZ: That's fine with us. We'll put it

12 into the packet, if that's -- Mr. Van Ryn, do you want to

13 remove the existing 1707

14 JUDGE EPSTEIN: I think it's probably easier to put

15 it in as a separate exhibit than try to make sure

16 everybody collated it with something that's been already

17 handed out.

18 MR. VAN RYN: Okay.

19 JUDGE EPSTEIN: Okay. So that will be -- off the

20 record.

21 (Discussion off the record.)

22 JUDGE EPSTEIN: Okay. Back on the record. So that

23 will be reserved.

24 (Exhibit Number 115 was not yet marked by the court
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1 reporter, but its number was reserved for it when

2 produced.)

3 MR. SCHWARTZ: We would also like to hand out

4 another set of data requests that we assembled

5 separately. So that's why they will not be part of 114

6 or 115. We would like to have those marked as well.

7 JUDGE EPSTEIN: One-sixteen.

8 (Exhibit Number 116 was marked for identification.)

9 Q. Mr. D'Ambrosia, you were refreshing your recollection, I

i0 believe, on a matter when we started handing these out.

ii Do you have any -- one moment. Did you refresh your

12 recollection on this previous question that I asked you,

13 Mr. D'Ambrosia?

14 A. I think you were asking me to paraphrase the policy

15 panel's position on production credits.

16 Q. Are you aware of the policy panel's position on whether

17 there are tax equity structures in place for Iberdrola

18 Renewables' projects?

19 A. (Mr. D'Ambrosia) It does mention that there was some tax

20 equity structure for existing projects.

21 Q. Mr. D'Ambrosia, do you know whether that statement -- dc

22 you have reason to challenge that statement that there are tax

23 equity structures in place for existing projects is true or

24 false?
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1 A. (Mr. D'Ambrosia) Well, let me challenge it in a way that

2 when I ask specific, focused questions on this issue, the tax

3 equity structure never came to light. It only became something

4 of fact when this testimony came out. So we were kind of

5 prevented any opportunity to explore this issue. So in that

6 regard, I don't have any reason to challenge this, but I have no

7 reason to actually conduct discovery or analyze it in any

8 meaningful way with any reasonable amount of time.

9 Q. So there were no questions you asked in the fall, many

I0 months ago, that led to answers that there are tax equity

Ii structures in place?

12 A. (Mr. D'Ambrosia) Not in place at that time, no, there was

13 not. In fact, I just reread some of the questions, and they only

14 tangentally say that that's a possibility out in the future. So

15 that must have happened between when I wrote my testimony and

16 what just came out. That's all I can conclude, because the

17 answers that I got did not lead me to believe that. In fact, one

18 of the first answers that they gave mentioned it tangentally at

19 the very end of a very long answer when they talked about the

20 fact that they were going to use income from Iberdrola Renewables

21 to generate the production credits to absorb them.

22 Q. In these responses, wasn't there a traditional theme in

23 all of these responses that said that tax equity structures,

24 traditional tax equity structures are a means through which
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I production tax credits can be utilized?

2 A. (Mr. D'Ambrosia) No, I don't believe that was a theme.

3 In fact, I think the theme was that they didn't need to do this

4 transaction to utilize the credits, but you know, that was

5 counter to what they were saying in the press, saying to us,

6 saying to advisors, analysts, the public, the financial

7 community. So there's always been this lingering dispute about

8 what they really intended to do, and that's one of the

9 difficulties we have had in dealing with this case.

I0 Q. But you're not aware -- and I'm saying this at the risk

ii of a Mr. Van Ryn objection -- you're not aware of whether the

12 entire industry utilizes production tax credits through tax

13 equity structures?

14 A. (Mr. D'Ambrosia) It's possible.

15 Q. Thank you. Let's go back to Exhibit 106, which is Policy

16 Panel 20, which is that list of items that makes up the 1.68

17 billion. Do you have that in front of you, Mr. D'Ambrosia?

18 A. (Mr. D'Ambrosia) You can go on. I know that pretty well.

19 Q. There's a line there called "payments to third parties,"

20 and that identifies 46 million as payments to third parties that

21 are included in your "total benefits." Is that right?

22 A. (Mr. D'Ambrosia) Yes.

23 Q. And the 46 million is made up of payments to advisors,

24 attorneys and investment bankers; is that correct?
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1 A. (Mr. D'Ambrosia) It sounds complete.

2 Q. So I just want to make sure I fully understand this. I'm

3 with the law firm of Latham & Watkins, and I'm involved in this

4 proceeding. Would you presume that the fees that I'm charging to

5 Iberdrola would be included in the payments to third parties

6 category?

7 A. (Mr. D'Ambrosia) That's sounds reasonable.

8 Q. So I just want to make sure I understand your position on

9 this. Iberdrola makes those payments for my fees directly to

i0 Latham & Watkins and does not retain those payments; is that

ii correct?

12 A. (Mr. D'Ambrosia) No, you do.

13 Q. Right. And so I just want to -- this is the part that

14 confuses me. It's my understanding that your position is that

15 every time a lawyer is hired for a merger transaction, that the

16 attorney's fees that are paid to that lawyer make up some of the

17 "benefits" associated with that transaction; is that right?

18 A. (Mr. D'Ambrosia) It's a benefit to you, yes.

19 Q. It's a benefit to me?

20 A. (Mr. D'Ambrosia) Yes.

21 Q. And why is it a benefit to me rather than a compensation

22 for my services?

23 A. (Mr. D'Ambrosia) Well, if you didn't get compensation,

24 you'd have a tough life, I guess.
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1 Q. Well, I appreciate the fact that you're looking out for

2 my well-being.

3 A. (Mr. D'Ambrosia) I'm not; they are.

4 Q. So you consider your salary with the Department of Publi(

5 Service to be a benefit, or do you consider that to be your

6 compensation for your services?

7 A. (Mr. D'Ambrosia) Both.

8 Q. So do you think that lawyers in this transaction, withou_

9 making the jokes of high legal fees, would you think that lawyers

I0 in this transaction should be somehow sharing their legal fees

ii with the public as part of this transaction?

12 A. (Mr. D'Ambrosia) That's not what we're asking the lawyers

13 to do.

14 Q. Thank you. But these are payments that are made from

15 Iberdrola to Latham & Watkins in order to assist Iberdrola in

16 this process in this proceeding, and yet you think that's a

17 benefit of the transaction?

18 A. (Mr. D'Ambrosia) To you it is a benefit of the

19 transaction, yes.

20 Q. It's a benefit to me of the transaction. How does that

21 work?

22 A. (Mr. D'Ambrosia) I just explained it. You get a fee, and

23 that's a benefit to you.

24 Q. So all of the people here In this room are benefitting
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1 from this transaction?

2 A. (Mr. D'Ambrosia) I wouldn't say that. I can tell you I'm

3 definitely not.

4 Q. But every lawyer in this room who's receiving

5 compensation for sitting here is receiving a benefit of this

6 transaction?

7 A. (Mr. D'Ambrosia) I don't believe every lawyer that's

8 sitting here is receiving a benefit from this transaction.

9 Q. So lawyers that are retained from other parties and

I0 intervenors that are sitting here receiving fees, are not

ii receiving a benefit, but I'm receiving a benefit from Latham &

12 Watkins. How does that work?

13 A. (Mr. D'Ambrosia) You're getting it from Iberdrola, not

14 from Latham & Watkins.

15 Q. I, from Latham & Watkins, am receiving a benefit of this

16 transaction, but Mr. Mager, who is representing Multiple

17 Intervenors and being compensated is not receiving a benefit?

18 A. (Mr. D'Ambrosia) He's not getting that from Iberdrola.

19 Q. Oh, I see. So it depends on who's making the payment as

20 to whether the lawyer is benefiting?

21 A. (Mr. D'Ambrosia) No. It's a benefit of this transaction.

22 Iberdrola is funding third-party costs, and what we're trying to

23 say is, in absence of synergy savings, we have to then develop

24 some way of evaluating positive benefits that Mr. Haslinger and
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1 Mr. Benedict proposed, and one way -- one of the several ways of

2 doing that is to do a screen, an evaluation to look at the

3 benefits package to investors, advisors and third parties and the

4 shareholders. Now, that number is substantially greater than the

5 benefits we're proposing. It's probably in the neighborhood of

6 three times that amount. So does that then suggest to me that

7 the amount that Mr. Benedict and Mr. Haslinger is reasonable?

8 Absolutely.

9 Q. And so you base the reasonableness of Mr. Benedict's and

i0 Mr. Haslinger's so-called benefits based upon the level of

ii compensation that Latham & Watkins is receiving for the

12 transaction?

13 A. (Mr. D'Ambrosia) The amount of payments to third parties,

14 which are benefits to those third parties, yes.

15 Q. Now, when I get my fees from Iberdrola, is it you're

16 assumption that Latham & Watkins and its partners need to pay

17 taxes on those fees?

18 A. (Mr. D'Ambrosia) I assume you pay your taxes, yes.

19 Q. And do you have any reason to think that clients or

20 lawyers -- I know you're not an expert in the legal industry --

21 but when I send my fees to Iberdrola, do you have any reason to

22 believe that Iberdrola pays not only my fees but the taxes that

23 would be due on those fees?

24 A. (Mr. D'Ambrosia) Yes, and they would get a tax deduction
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1 for that.

2 Q. They would pay me the grossed up amount of my fees. Is

3 that a typical payment for services?

4 A. (Mr. D'Ambrosia) No, no. They are paying a fee to your

5 firm. Your firm has to pay you. In order to pay you, they have

6 to pay your FICA taxes and so on, and so there would be some

7 element of that inherent in that, and then Iberdrola would take a

8 tax deduction for whatever they paid out.

9 Q. But Iberdrola, when it gets a fee for services, do you

i0 have any reason to believe that Iberdrola pays an amount in

ii excess of the amount of the fee for that service?

12 A. (Mr. D'Ambrosia) I didn't say that.

13 Q. Okay. You stated in your testimony that Iberdrola's

14 recent acquisition of Scottish Power resulted in $374 million of

15 synergies; is that correct?

16 A. (Mr. D'Ambrosia) Do you have a reference for that?

17 Q. Yes. One moment, please. Why don't we turn to page 58

18 of your testimony, line i0 and ii?

19 A. (Mr. D'Ambrosia) 374 million of U.S. dollars of

20 synergies, which is double the amount that they originally

21 estimated in the merger, yes.

22 Q. Do you know whether those figures represent the total

23 synergies resulting from a combination of all the Scottish Power

24 and Iberdrola business enterprises?

i
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1 A. (Mr. D'Ambrosia) The total -- I would assume it's the

2 total, yes.

3 Q. Do you know what portion of that total is related to

4 regulated transmission and distribution businesses?

5 A. (Mr. D'Ambrosia) The break-out that I saw didn't show it.

6 Q. Did you look for that amount of synergies resulting from

7 the combination of these businesses, of the regulated T&D

8 businesses?

9 A. (Mr. D'Ambrosia) Did I look for it?

I0 Q. Yes.

ii A. (Mr. D'Ambrosia) Yes.

12 Q. And what did you find?

13 A. (Mr. D'Ambrosia) I found that it was mostly in

14 administrative type stuff --

15 Q. So mostly --

16 A. (Mr. D'Ambrosia) -- corporate overheads, and that could

17 go to any business. It could go to generation. It could go to

18 T&D. It's not like that common stuff that they -- you know,

19 corporate services, IT. It's the kind of things that they could

20 probably produce in the United States with the amount of business

21 they have here, sure.

22 Q. So you don't know off the top of your head or in your

23 materials the portion of total synergies that were attributable

24 to regulated T&D businesses?
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I A. (Mr. D'Ambrosia) I don't believe that was disclosed in

2 the documents that I have.

3 Q. Thank you. Do you know the amount of synergies resultin<

4 -- withdrawn. Do you know the amount of synergies from the

5 Scottish Power acquisition related to IT consolidation?

6 A. (Mr. D'Ambrosia) Again, it lists one big lump number,

7 which was characterized as three million by IT to the regulated

8 T&D, but in that big lump number, there was a lot of other stuff

9 in there, so I really can't say.

I0 Q. Thank you. Do you know what the term, what the initials

ii "SAP" means?

12 A. (Mr. D'Ambrosia) It's a software developer.

13 Q. And when somebody says that they have implemented the SAP

14 application, do you have an understanding of what that means?

15 A. (Mr. D'Ambrosia) I understand what you just said, yes.

16 Q. Do you understand whether Scottish Power had implemented

17 the SAP application prior to the acquisition by Iberdrola?

18 A. (Mr. D'Ambrosia) I'd have to look at some of the trade

19 secret responses to answer that question; not off the top of my

20 head.

21 Q. Thank you. Do you know whether Energy East has

22 implemented the SAP application?

23 A. (Mr. D'Ambrosia) Energy East has several of the platforms

24 for SAP, yes.
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1 Q. Thank you.

2 A. (Mr. D'Ambrosia) Maybe they could share those with some

3 of these companies. That's our hope.

4 Q. But you don't know whether Iberdrola and Scottish Power

5 have already incorporated the SAP application or not; is that

6 right?

7 A. (Mr. D'Ambrosia) I'd have to look it up. If you give me

8 a few minutes, I can find the answer.

9 Q. Maybe we could do that at break.

i0 A. (Mr. D'Ambrosia) Okay.

ii Q. And then we can get back to that just so that we can keep

12 moving along.

13 MR. SCHWARTZ: For now, I have no further questions.

14 JUDGE EPSTEIN: And do the Petitioners have further

15 questions?

16 MR. CONNOLLY: Yes, they do.

17 CROSS-EXAMINATION

18 BY MR. CONNOLLY:

19 Q. Good morning, panel.

20 A. (Mr. Berger) Good morning.

21 A. (Mr. Bowman) Good morning.

22 A. (Mr. Barry) Good morning.

23 A. (Mr. D'Ambrosia) Good morning.

24 Q. And I'm looking at the document that was passed out
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1 yesterday with regard to corrections on pages 167 and 168 of you_

2 testimony. Do you have that? If someone can give me the exhibit

3 number, because I failed to write it down.

4 MR. VAN RYN: It's not an exhibit number.

5 MR. CONNOLLY: It's not?

6 MR. VAN RYN: It's the revised pages.

7 Q. Mr. Barry, looking at this, I would assume since it's in

8 the financial area, that you were responsible for that?

9 A. (Mr. Barry) Yes, generally. That's correct.

i0 Q. Okay. When did you make the determination that you would

ii change your testimony?

12 A. (Mr. Barry) Well, when I realized it was wrong and that

13 was pointed out to me -- I believe it was Mr. Fetter's

14 testimony -- it may have been an IR request, but it was

15 definitely, I believe, Fetter's testimony.

16 Q. All right. So that would have been a month ago, a month

17 and a half ago; is that correct?

18 A. (Mr. Barry) Yeah, that would be about right, probably

19 about the beginning of February when I got the testimony.

20 Q. All right. Let me -- Mr. D'Ambrosia, let me go back for

21 a couple of questions with regard to your testimony yesterday and

22 your introduction with regard to Central Maine Power, and I'll

23 use CMP for ease. Do you recall that testimony, Mr. D'Ambrosia?

24 A. (Mr. D'Ambrosia) Yes.
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1 Q. I asked you several questions with regard to transmission

2 service in Maine and New York and who sets revenue requirements.

3 Do you recall those questions?

4 A. (Mr. Barry) Yes, I do.

5 Q. Okay. Are transmission assets and expenses included in

6 retail revenue requirements in New York?

7 A. (Mr. Barry) Revenue requirements?

8 Q. Are retail -- are transmission assets and expenses

9 included in retail revenue requirements in the State of New York?

I0 MR. VAN RYN: I'm going to object, your Honor. This

ii was all gone over in detail yesterday. I don't think

12 it's fair to ask, you know, to see if they can ask the

13 same questions today and look for inconsistent answers

14 with what was said yesterday.

15 MR. CONNOLLY: I don't believe that we went into it

16 in this depth, and I just want to -- if we did go through

17 it and the witness answered, just all he has to do is

18 say, Yes, they are, and I'll move on.

19 A. (Mr. Barry) I'll give you the answer that I gave you

20 yesterday, because I remember it, to the best of my

21 knowledge. The assets and expenses and the revenues

22 associated with transmission are before FERC, and they

23 also are embedded in the revenue requirements for NYSEG

24 and RG&E electric.

000007651563



1233

i Q. Before the State of New York Public Service Commission?

2 A. (Mr. Barry) Yes, that's correct.

3 Q. Do you know who sets the retail revenue requirements for

4 retail transmission service in the State of Maine?

5 A. (Mr. Barry) No.

6 Q. Do you know whether or not transmission assets and

7 expenses are embedded in retail revenue requirements in the State

8 of Maine?

9 A. (Mr. Barry) No.

i0 Q. Thank you. Would you take, subject to check, that they

Ii are not?

12 A. (Mr. Barry) If you could enlighten me as to how I might

13 check that, I would be happy to check it.

14 Q. You're familiar with the Maine web site; is that correct?

15 A. (Mr. Barry) The Maine web site, yes. I've looked through

16 it a few times.

17 Q. The Maine web site for the Public Utility Commission of

18 the State of Maine, just to define it, the web site for the

19 Public Utility Commission of the State of Maine.

20 A. (Mr. Barry) Well, Connolly, I don't know if you've looked

21 at the web site lately, but there's quite a bit of information on

22 there, as you probably noticed, and you're going to have to be a

23 lot more specific than that, because I can't check a statement as

24 broad as that with that web site. I'll need a lot more help.
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1 Q. How about looking at Docket Number 99-185 approved on

2 August 28th, 2000, do you have that document? Have you looked at

3 that?

4 A. (Mr. Barry) It's Docket 99-185, and the Order was

5 dated --

6 Q. August 28th, 2000.

7 A. (Mr. Barry) 8/28. And that's the most recent discussion

8 of this issue?

9 Q. That's correct.

i0 A. (Mr. Barry) Okay. And you'd like me to what?

Ii Q. Take, subject to check, that in the State of Maine retail

12 revenue requirements or retail transmission are not embedded in

13 retail rates the way they are in the State of New York.

14 A. (Mr. Barry) If I can check that, I'll check it. I don't

15 know if I can, but I'll try.

16 Q. Mr. D'Ambrosia, you've looked at and you marked as an

17 exhibit, Exhibit 52 I believe, the Stipulation with regard to the

18 settlement among the parties in Maine regarding this merger

19 proceeding; do you recall that?

20 A. (Mr. D'Ambrosia) Yes.

21 Q. Is there any quantification in that stipulation?

22 A. (Mr. D'Ambrosia) Not explicit, no.

23 Q. Have you read the Order approving the Stipulation and

24 approving the merger?
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1 A. (Mr. D'Ambrosia) Exhibit 51, yes.

2 Q. And is there any quantification of the benefits of the

3 transaction in that Order?

4 A. (Mr. D'Ambrosia) There's a statement of the benefits.

5 There's no quantification though, which I found that statement

6 odd, because Maine does not require positive benefits. So it

7 seemed odd to me that the Commission there highlighted the

8 financial benefits, the positive benefits in a state where they

9 are not even required.

i0 Q. There was no quantification of those benefits? That was

Ii the question. Was that -- your answer is that there was no

12 quantification?

13 A. (Mr. D'Ambrosia) No explicit quantification.

14 Q. Thank you. Mr. Barry, what is the amount of the good

15 will on the books of Iberdrola if the transaction with Energy

16 East is completed?

17 A. (Mr. Barry) Could you repeat the question, Connolly? I'm

18 sorry.

19 Q. What would the amount of good will be on the books of

20 Iberdrola if the transaction with Energy East is completed?

21 A. (Mr. Barry) It would be about $13.3 billion.

22 Q. Okay. And if the transaction is completed, what is the

23 amount of the equity that would be on the books of Iberdrola?

24 A. (Mr. Barry) On my exhibit, our Exhibit PPI4, the amount
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1 of equity on the books would be about $28.9 billion.

2 Q. And on page 191 of your testimony, I believe, you

3 indicate that the equity would drop to 34 percent if you deductec

4 good will from the equity balance; is that correct?

5 A. (Mr. Barry) Yes, that's what it says.

6 Q. And that's on line 127

7 A. (Mr. Barry) Yes, sir.

8 Q. Okay. Without going into the redacted record -- there is

9 a redaction immediately after the 34 percent; is that correct?

i0 A. (Mr. Barry) Yes.

ii Q. That number would be different and higher if the redacted

12 number was used; is that correct?

13 A. (Mr. Barry) Yes, I believe it was.

14 Q. Okay. On page 146 of your testimony, and I believe it's

15 in your revised testimony as well, you indicated that the good

16 will makes up, and I'm quoting you, "a startling 46 percent of

17 Iberdrola's equity." Is that correct?

18 A. (Mr. Barry) At page 1467 Let me try to find the page

19 line. This was on page 1467

20 Q. Let me take a look. No. I'm sorry. Page 149, my

21 apology. Again, it would be starting with line 19.

22 A. (Mr. Barry) Yes, I do see the 46 percent.

23 Q. Okay. And do you see the adjective "startling"?

24 A. (Mr. Barry) Yes.
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1 Q. Is that your adjective?

2 A. (Mr. Barry) My adjective.

3 Q. Okay. Was your adjective --

4 A. (Mr. Barry) Startling because it was startling because

5 it's high.

6 Q. Would your adjective be the same if we used the redacted

7 number?

8 A. (Mr. Barry) Less startling.

9 Q. Less startling but nevertheless startling?

i0 A. (Mr. Barry) It's a high number.

II Q. Looking at page 202 of your testimony and going over to

12 page 203, you start by saying, "It's appropriate to remove good

13 will from Iberdrola's consolidated capital structure by using an

14 equity ratio of 75 percent and a debt ratio of 25 percent." Is

15 that correct?

16 A. (Mr. Barry) That's correct, sir.

17 Q. Has that been done ever before in the State of New York,

18 to your knowledge?

19 A. (Mr. Barry) To my knowledge, it has not, but I think it's

20 inappropriate to be part of the regulated capital structure. So

21 I believe it should be taken out.

22 Q. Okay. Has it been done in any other jurisdiction that

23 you're aware of?

24 A. (Mr. Barry) In none that I'm aware of. I'm only aware of
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1 New York and a little bit of FERC.

2 Q. Okay. Has it been done at the FERC?

3 A. (Mr. Barry) Not in any case that I was involved in.

4 Q. Is this your idea to use this, or is this being given to

5 you by somebody else, this idea of 75/25 reduction in the equity?

6 MR. VAN RYN: Objection, your Honor. What does he

7 mean by "somebody else"?

8 MR. CONNOLLY: Somebody else within the department.

9 MR. VAN RYN: Your Honor, inner Staff communications

i0 inside the department are confidential. He has no right

ii to inquire into that.

12 A. (Mr. Barry) There was no -- I was just sitting -- I came

13 up with it myself.

14 Q. And going down onto page 203, you indicate that doing

15 that in a rate making context would imply a negative ratio,

16 negative equity ratio; is that correct?

17 A. (Mr. Barry) That's correct.

18 Q. Okay. What would that negative equity ratio be? Did you

19 calculate it?

20 A. (Mr. Barry) I calculated it a few ways, two ways,

21 actually. One way was looking at, taking non-regulated

22 operations out at an A rating and taking the good will out at

23 75/25. In that particular instance, the long-term debt ratio was

24 212 percent, and the common stock ratio was negative 112 percent.
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1 Q. And what was the other way that you did it?

2 A. (Mr. Barry) The other way was making some judgments about

3 the non-regulated operations of Iberdrola and also taking good

4 will out, and this was more of a guess on my part. I guessed

5 that the non-regulated operations were about 68 percent. I based

6 that by adding in, looking at the overall operations of Iberdrola

7 and adding in the Energy East operations and trying to come up

8 with a reasonable guess as to what they were. I wasn't able to

9 really go through the sustainability report and come to a firm

I0 number, but any number around 68 percent would get you to a

ii negative common stock equity ratio, and in that particular

12 instance, it was about 121 percent of debt and negative 21

13 percent of common stock.

14 Q. Moving onto your rate making provisions starting on page

15 205 and actually moving to page 207 of your testimony, starting

16 on line 13 --

17 A. (Mr. Barry) That's on page 205?

18 Q. On page 207.

19 A. (Mr. Barry) Page 207. Okay.

20 Q. You indicate that Iberdrola's extreme use of leverage

21 necessarily makes the examples quite extreme; is that correct?

22 A. (Mr. Barry) Yes, using the traditional subsidiary

23 adjusted by the Commission makes a negative equity ratio. Of

24 course, it makes it extreme.
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1 Q. And you go through a calculation determining what the

2 excess revenue would be, and I believe on page 209, line 14 of

3 your testimony, you indicated that as a result of your

4 calculations, the excess revenue requirement is $148 million for,

5 I guess, what ratepayers would pay; is that correct?

6 A. (Mr. Barry) If the structure of Iberdrola was used,

7 yes --

8 Q. Okay.

9 A. (Mr. Barry) -- without adjustments.

i0 Q. And let's walk through the calculations, going from page

ii 207 through 209 to arrive at that amount. And as I understand --

12 well, you walk me through it, because I'm not sure I quite

13 understand how you get there.

14 A. (Mr. Barry) Okay. The first thing we have is the

15 variance in the cost rates between equity and debt and also the

16 understanding or some type of assumption that there are taxes put

17 on the equity return.

18 Q. And that's on line 16 and 177

19 A. (Mr. Barry) That's correct, sir.

20 Q. And at 18, you could detect the equity return at 15

21 percent; is that correct?

22 A. (Mr. Barry) That's correct.

23 Q. And just for the record to be clear, that's on page 207?

24 A. (Mr. Barry) That's on page 207, line 18.
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1 Q. Okay. And then you take the capitalization of NYSEG and

2 Rochester; is that correct?

3 A. (Mr. Barry) That's correct.

4 Q. And then I come down to lines 8 and 9 on page 208, and

5 you use two different numbers on 8 and 9, one for NYSEG and the

6 other for Rochester. One is 26 percent on line 8 and 48 percent

7 on line 9. Why do those percentages differ?

8 A. (Mr. Barry) I was using the stand alone capital structure

9 for each.

i0 Q. Okay.

Ii A. (Mr. Barry) And that would be on the annual report to the

12 Commission, December 31st, 2006.

13 Q. Okay. And what's the calculation that you do next?

14 A. (Mr. Barry) Well, the calculation I do next is by

15 figuring out how much debt is supported by equity, which is going

16 back through Iberdrola's adjusted capital structure using a

17 subsidiary adjustment.

18 Q. And I see on line 15 that you have 152 million in revenue

19 requirements; is that correct?

20 A. (Mr. Barry) That is correct.

21 Q. And you multiply that by the 15 percent for tax return,

22 approximately 624 million of debt supported by equity; is that

23 correct?

24 A. (Mr. Barry) That's right.
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i Q. And you come down and you do a similar calculation for

2 NYSEG, and you come down on line 20 on page 208, and you say that

3 NYSEG and RG&E ratepayers would pay a total of 246 million in

4 rates for this portion of equity if the rate making is set on the

5 stand alone capital structures; is that correct?

6 A. (Mr. Barry) Yes, given that Iberdrola's adjusted capital

7 structure and negative equity, and we would use a default of

8 zero.

9 Q. Then you go over to page 209 and you deduct out of the

I0 246, what numbers, 61 million for NYSEG? And what does that

ii represent?

12 A. (Mr. Barry) That represents debt support of the debt

13 rates times the $i billion of debt.

14 Q. Okay. And on -- you do the same thing on RG&E, $37

15 million; is that correct?

16 A. (Mr. Barry) That's correct.

17 Q. And on line 14 of page 209, you indicate that that

18 results in excess revenues being paid -- and I'm going to use my

19 word because you don't say it -- by ratepayers of approximately

20 $148 million; is that correct?

21 A. (Mr. Barry) That's fair.

22 Q. I'm going to give you a copy of the page out of the

23 Grid/KeySpan Order, because I want to go through a similar

24 exercise on that company.
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1 MR. CONNOLLY: Your Honor, I'm not marking this as

2 an exhibit, because it's a page out of a Commission

3 Order.

4 Q. (Mr. Barry) I assume I'm not showing you anything new.

5 You've seen this. You've seen the Grid/KeySpan Order

6 before; is that correct?

7 A. (Mr. Barry) I've read it.

8 Q. Okay. And you've seen this page before?

9 A. (Mr. Barry) Presumably, yes.

i0 Q. Well, have you? Do you recall seeing this page?

ii A. (Mr. Barry) Well, I recall reading it. I can't recall

12 the specifics that are on the page right now.

13 Q. Okay. Do you know what the equity ratio -- and I'm

14 looking at part of the first third -- what would the equity ratio

15 be if the transaction was concluded between KeySpan and National

16 Grid? And I'm looking at a figure of 37 percent.

17 A. (Mr. Barry) That's what it says, correct.

18 Q. This is what the Commission Order says; is that correct?

19 A. (Mr. Barry) Yes.

20 Q. Do you have any reason to doubt that?

21 A. (Mr. Barry) No.

22 Q. And I go down towards the bottom of the page, and it

23 says, "This results in a good will balance representing

24 approximately 74 percent of National Grid's common equity and 27
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1 percent of total post merger capital." Is that correct?

2 A. (Mr. Barry) Yes. That's a startling number, too.

3 Q. Well, I was going to say, if 46 percent is startling,

4 wouldn't you say this was humongous, gargantuan?

5 A. (Mr. Barry) More startling.

6 Q. Incredibly startling?

7 MR. VAN RYN: Your Honor, the witness has answered

8 the question. The attorney is not authorized to put

9 words in his mouth.

i0 MR. SCHWARTZ: I'm just asking the witness.

ii A (Mr. Barry) And I stand by my answer.

12 Q More startling?

13 A (Mr. Barry) Yes.

14 Q So an increase --

15 A (Mr. Barry) It's a big number.

16 Q An increase of 30 percent is only more startling. It

17 doesn't rise to another level of adjectives?

18 MR. VAN RYN: Your Honor, he's berating the witness.

19 A. (Mr. Barry) I'm a financial analyst, not an author.

20 Q. Okay.

21 A. (Mr. Barry) Anything really that's material, and material

22 is probably double figures to probably 20 percent or more,

23 certainly a quarter, is startling. It's bad. It's just the

24 degree of how bad.
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1 Q. If we were to perform the same calculations with regard

2 to negative equity ratio for National Grid as you did for

3 Iberdrola, I would assume that they would be multiples higher

4 than what you testified to?

5 A. (Mr. Barry) I'm not sure because -- well, what numbers

6 were you referring to?

7 Q. The first numbers that you gave us.

8 A. (Mr. Barry) Yes, they would be higher.

9 Q. Significantly higher? Startlingly higher?

i0 A. (Mr. Barry) Significantly.

ii Q. What I'd like to do now, Mr. Barry, is to show you the

12 KeySpan grid -- I'm sorry -- the KeySpan gas companies financials

13 as approved by or as submitted to the Commission in the JP. But

14 let me ask you first, do you recall what equity ratio was allowed

15 by the Commission for the KeySpan operating utilities, the two

16 gas companies?

17 A. (Mr. Barry) When?

18 Q. In this order.

19 A. (Mr. Barry) If you could give me the number, I'd accept

20 it, subject to check.

21 Q. I think it's page 79 of the order and it would be 25

22 percent equity ratio?

23 A. (Mr. Barry) I'll accept it, subject to check.

24 Q. And would you take, subject to check, the Commission did

000007781576



1246

1 9.8 percent on equity, subject to check, the same page?

2 A. (Mr. Barry) Yes, because I remember that number.

3 Q. Now, I'd like you to take a look at the KeySpan operating

4 utilities --

5 A. (Mr. Barry) Mr. Connolly, did you state page 79 for

6 the --

7 Q. I believe it was 79.

8 A. (Mr. Barry) Thank you.

9 Q. I'm having somebody confirm the page.

i0 A. (Mr. Barry) I would just want to point out, when your

ii number -- you said it was 98, and I'm seeing 97 and 96 for these.

12 I would just also like to point out that KeySpan was fenced, and

13 that's why they got the ratios that they got. It was not because

14 of any actual capital structure calculation. It had all to do

15 with ring fencing.

16 Q. Okay. Fair enough. And I stand corrected on the

17 returns. It sounded right to me, too, but the numbers here are

18 what they are. The numbers are what they are?

19 A. (Mr. Barry) Yes.

20 MR. CONNOLLY: Your Honor, I have given the witness

21 and yourself and the stenographer two documents. The

22 first is entitled Appendix to KEDNY revenue requirement.

23 I would ask that that be marked the next exhibit in

24 order.
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1 JUDGE EPSTEIN: Is this part of the attachment to

2 the --

3 MR. CONNOLLY: This would be the JP, your Honor,

4 attached to the JP. I don't know what it's called.

5 Should they be marked as exhibits or just a court

6 courtesy?

7 JUDGE EPSTEIN: It's publicly available to the same

8 extent as the Order, so I think they might as well not.

9 MR. CONNOLLY: Okay. That's fine, as a courtesy.

i0 Q. Looking at page 19 of each of the exhibits, Mr. Barry --

ii I'm sorry -- each of the documents, do you have that

12 page?

13 A. (Mr. Barry) I do.

14 Q. And I'm specifically looking under the joint proposed

15 capital structure at the bottom of the page. Do you see that?

16 A. (Mr. Barry) Yes, I do.

17 Q. Okay. Have you seen these documents before?

18 A. (Mr. Barry) I'm not sure I read the appendix, so I don't

19 know.

20 Q. Okay. You don't question whether or not these came out

21 of the JP and that these are the agreed upon capital structures?

22 A. (Mr. Barry) I have no reason to believe you've supplied

23 me with something false, no.

24 Q. Thank you. Let's do the same calculation that you did
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1 for NYSEG and Rochester with regard to the excess earnings using

2 the National Grid capital structure, deducting out --

3 A. (Mr. Barry) It's inappropriate here. It's ring fenced.

4 Q. That's fine. Ring fenced or not, let's do it.

5 A. (Mr. Barry) It's inappropriate.

6 Q. I'd like you to make the calculation. You had asked for

7 ring fencing in this transaction. I'd like to know what the

8 result of ring fencing, what the result in the difference in this

9 is and in the NYSEG and Rochester, so if you would just help do

i0 the calculation --

Ii A. (Mr. Barry) Okay. I'll agree to that.

12 Q. So the total capitalizations of the two companies, as I

13 understand it, are $3.8 million; is that correct -- 3.8 billion?

14 A. (Mr. Barry) 3.8 and change, yes.

15 Q. You multiply that by .74; is that correct? That is the

16 grid -- that's the result of your calculation or the department's

17 calculations with regard to the --

18 A. (Mr. Barry) I don't see that.

19 Q. I'm looking at the Order that I gave you, page 123.

20 A. (Mr. Barry) Right. Do I have that page? Oh, yes, you

21 do. I'm sorry. Yes, I do. Yes, I see 74.

22 Q. Okay. When I make that multiplication, and if you have a

23 calculator there, you could run through with me --

24 A. (Mr. Barry) Okay.
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1 Q. I come up with 2,812,000,000; is that correct?

2 A. (Mr. Barry) Let me get the two numbers added in together.

3 It helps to process -- I can accept your numbers, subject to

4 check, rather than --

5 Q. Would you take, subject to check, that the excess

6 revenues received by National Grid using your approach are $253.1

7 million?

8 A. (Mr. Barry) Yes, I'd accept that, subject to check.

9 Q. What are the synergies that these two companies are

i0 receiving from the transaction? Excuse me. By the way, that's

Ii on an annual basis, 253 million per year.

12 A. (Mr. D'Ambrosia) The synergies are a different part of

13 the Order. It's 608 million or so.

14 Q. And that's for all of the companies?

15 A. (Mr. D'Ambrosia) That's just for the two utilities.

16 Q. And the $602 million, as I understand, was discounted by

17 the Commission to 400 million, 406 or 407 million?

18 A. (Mr. D'Ambrosia) The Commission expressed, I guess, it

19 seems some disappointment that the Petitioners, the Joint

20 Petitioners and the parties produced a settlement that purported

21 to have $600 million savings but in the Commission's view had

22 something less than the $400 million each.

23 Q. And you're telling us -- as a matter of fact, you've used

24 that in this case. You discounted the Commission's Order.
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1 You've discounted the Commission's Order saying, in fact, it's

2 400 million, not 600 million of savings in that transaction; is

3 that correct?

4 A. (Mr. D'Ambrosia) No, no. What I'm saying in our

5 testimony is that the settling parties presented a settlement to

6 the Commission that they told the Commission had -- and I think

7 even your witness used the same term -- "mitigations" due to the

8 merger of 608 million or 2 million dollars. The Commission, I

9 think, expressed some disappointment that some of those savings

i0 could have been achieved in the absence of the merger.

ii Q. Right. And they found 400 million of savings

12 attributable to the transaction; is that correct?

13 A. (Mr. D'Ambrosia) That's what the Commission ultimately,

14 as I read it, and again, I wasn't there, but seemed disappointed

15 it was that low. But I would say this: The Commission also --

16 I think you're pointing out -- got a value in that there was rinc

17 fencing.

18 Q. Well, let's look at the value of ring fencing. This was

19 a five-year transaction, a five-year stay-out; is that correct?

20 A. (Mr. D'Ambrosia) Yes.

21 A. (Mr. Barry) Yes.

22 Q. So if I look at that, National Grid would achieve values

23 of $1.265.5 billion of excess revenues; is that correct?

24 A. (Mr. D'Ambrosia) No. There was ring fencing. So the
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1 companies got to use their stand alone capital structure, and I

2 believe that that's what we said in our testimony.

3 Q. Okay. So the ring fencing was worth $1.265.5 billion; is

4 that correct?

5 A. (Mr. D'Ambrosia) Was it worth that much? I'm not going

6 to -- we accepted those numbers, subject to check. I'm not going

7 to get into worth. We decided what we decided. The Commission

8 decided what they decided.

9 Q. What were the nominal savings that the Commission found

i0 would have accrete to the Long Island, to the KeySpan companies?

ii A. (Mr. D'Ambrosia) The rate reductions were in the $600

12 million range. The Commission said that about 400 million was

13 what they could attribute to the merger.

14 Q. That's a pretty good deal. National Grid receives

15 $1.265.5 billion more than Mr. Barry would calculate for adopting

16 ring fencing --

17 A. (Mr. Barry) Well, the reality is it's a hypothetical.

18 The reality is the Commission would not set a zero percent equity

19 ratio. That's absurd. So those benefits don't really -- that

20 doesn't exist.

21 A. (Mr. D'Ambrosia) In fact, we recommended 38 percent for

22 the rate setting, not zero.

23 Q. Does that show you that the calculation you performed,

24 Mr. Barry, is -- I'll strike that. Panel, look at page 28 of
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1 your prefiled testimony. And I'm looking at lines 1 through 4,

2 and who should I address this question to with regard to the

3 vulnerabilities of the grid system in New York?

4 A. (Mr. Barry) I wrote the language.

5 Q. Okay. And what did you mean by that?

6 A. (Mr. Barry) Well, it would be the idea of the

7 vulnerabilities of the grid going outside the country for

8 whatever reason, in whatever way and winding up in the hands of

9 somebody who meant the country harm.

i0 Q. Did anybody raise the same issue with regard to National

Ii Grid?

12 A. (Mr. Barry) No, but it was an oversight, I would think.

13 Q. Do you know?

14 A. (Mr. Barry) No. I looked. There was no such language.

15 I thought it was an oversight when I was going through the

16 conditions.

17 Q. You wouldn't attach it to a company operating in Spain as

18 opposed to one operating in the United Kingdom?

19 A. (Mr. Barry) No, no. I think any country outside the

20 United States is fair game for it.

21 A. (Mr. D'Ambrosia) Just as an aside, the Commission takes

22 security of the network very seriously. We implemented our own

23 office of security. In fact, the Staff -- and I think anyone of

24 our files have been redacted for that type of information. So we
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1 do take national security very seriously, and that's what the

2 language is there for, just to kind of let everyone know that we

3 have a concern and to propose a reasonable condition to address

4 that concern.

5 Q. Are you -- would you agree that the I0/Ii Federal Energy

6 Regulatory Commission also would have a concern and actually has

7 primary jurisdiction over the transmission?

8 A. (Mr. Barry) I can't say that. I know Homeland Security

9 has some type of concerns. They publish white papers on grid

I0 security. I don't know their jurisdiction, however.

ii Q. Do you know if the Homeland Security participates with

12 the Spy Press Review, the so-called Exxon-Florio review by the

13 Department of Treasury of the United States?

14 A. (Mr. Barry) No, I don't, sir.

15 Q. Do you know whether or not the Homeland Security

16 indicated that there would be an issue with regard to the

17 transfer of these assets indirectly to a Spanish held company?

18 A. (Mr. D'Ambrosia) We don't propose this as a measure that

19 deals with Homeland Security. This is a state issue. We have

20 our own state interests. We can't speak for the level of

21 oversight of the federal government.

22 Q. Are you proposing any remedies with regard to this?

23 A. (Mr. Barry) Well, I think what the company offered in

24 their rebuttal testimony was a reasonable solution. It all
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1 depends on the details.

2 Q. Thank you. Looking at page 71 of your testimony, can you

3 tell me, on lines II, 12, 13 how the transactions costs could be

4 misallocated to New York utilities?

5 A. (Mr. D'Ambrosia) Yes. There are tens of millions or more

6 of changing control payments attributable to the executives of

7 the Energy East Company that could potentially be paid sometime

8 between the closing of the transaction and -- I don't know -- a

9 year or two after the transaction. Those change in control

I0 payments are one example of a potential transaction cost that

ii could get misallocated to the utilities. Beyond that, there is

12 legal fees, advisor fees, transfer taxes, any of those kinds of

13 costs, foreign currency costs, things of that nature, all of

14 that. I believe it's in the hundreds of millions of dollars, as

15 shown in my exhibits, our exhibits, could be misallocated.

16 Q. Would you agree that the policy panel has indicated or

17 has testified that all transaction costs will be borne by either

18 Energy East or Iberdrola and not allocated to retail ratepayers?

19 A. (Mr. D'Ambrosia) That testimony is meaningless, because

20 there's no enforceable mechanism or access to records to examine

21 whether that, in fact, did occur.

22 Q. You don't have access to records for all the operating

23 utilities in the State of New York?

24 A. (Mr. D'Ambrosia) I don't have access to Iberdrola's
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1 records.

2 Q. But do you have access to any allocations to the New York

3 operating utilities?

4 A. (Mr. D'Ambrosia) It depends.

5 Q. Do you have access today?

6 A. (Mr. D'Ambrosia) It depends. I'll just mention that the

7 General Accounting Office this month published a scathing report

8 indicating that the EPA Act of 2005, the access to books and

9 records provisions, were not really adequate for what the states

I0 need. It was very burdensome on the states. That's very

Ii troubling, as a state regulator, to not have access to all

12 entities in which transactions could occur so that audits could

13 be performed of transactions that are improper, and without that

14 access, that promise is totally meaningless.

15 Q. The promise -- let's just walk that through. Certainly,

16 the Commission can't set as a condition in approving the merger

17 that there will be no transactions costs allocated to the

18 operating utilities in the State of New York. Is that -- you

19 would agree with that?

20 A. (Mr. D'Ambrosia) We could accept a promise, a condition

21 -- I'm not sure of the word you used -- that the companies would

22 not allocate costs for this transaction to the utilities. We

23 could accept that for the sake of argument.

24 Q. Well, the Commission itself can make that as a condition
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1 of approving the transaction; is that not correct?

2 A. (Mr. D'Ambrosia) I would hope they would, yes.

3 Q. So now, we have a Commission Order that says, Thou shalt

4 not allocate costs, directly or indirectly, to New York operatinc

5 companies, transaction costs to the operating companies; is that

6 correct?

7 A. (Mr. D'Ambrosia) Yes, but I can't define for you today

8 what a transaction cost could be. In fact, there's a controversy

9 going on right now with regard to those exact change of control

i0 payments that I mentioned -- I think it's $78 million dollars.

ii There was an argument about whether those are really transaction

12 costs or costs incurred but for the merger, and I, frankly, think

13 that's an argument that we're going to continue to have as long

14 as any of us are involved in this process.

15 Q. Who was that controversy with?

16 A. (Mr. D'Ambrosia) The company. They have repeatedly said

17 in information request responses the change in control payments

18 would not be incurred because of the merger, and I totally

19 disagree. So I don't believe it's fair for the ratepayers to pay

20 for those massive payments as a result of the change in control.

21 Q. And the company has agreed that none of those change in

22 control payments would be passed onto customers; is that correct?

23 A. (Mr. D'Ambrosia) I'm not sure that there was an agreement

24 on that.
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1 Q. Well, I'm looking at page 64 of the Joint Petitioners'

2 policy panel, and I'll show it to you and ask you --

3 A. (Mr. D'Ambrosia) I have it. Yeah, and there is the

4 semantics right there. If you look at lines 7 through 9, the

5 burden will be on people like myself, state regulators to decide

6 or to pursue whether these payments are incurred to complete or

7 as a result of the transaction, and that is going to be the

8 argument. And there's $78 million of those costs that are

9 potential, and as I sit here today, I foresee some real arguments

I0 about that and that's risk to the ratepayers.

ii Q. Okay. What arguments do you perceive?

12 A. (Mr. D'Ambrosia) The arguments that it will be made --

13 and I can predict this with pretty good certainty -- that those

14 change in control payments were not related to this merger.

15 Q. Well, have you read the change in control agreements?

16 A. (Mr. D'Ambrosia) Yes.

17 Q. Would you agree that they are only triggered as a result

18 of the merger?

19 A. (Mr. D'Ambrosia) That would be my argument. That's

20 correct. Are you committing today that every change in control

21 payment will be withdrawn from rate making consideration?

22 Q. I'm asking you what the change in control agreements say.

23 You've read it.

24 A. (Mr. D'Ambrosia) Well, I'd have to refresh my memory, but
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1 there were loopholes, because there isn't anything like that.

2 Q. Why don't you read it again during the break so that we

3 don't take time now and ask you to read it again in front of all

4 of us.

5 A. (Mr. D'Ambrosia) Okay.

6 MR. MAGER: What is the Petitioners agreeing on,

7 that $78 million will be recovered from customers and

8 that would eliminate the entire need for this cross?

9 MR. CONNOLLY: I thought we did. Let me give you

i0 the exception. Some of the benefits are already accrued.

ii A person can retire today, and some of those benefits

12 come to him with or without the transaction. The

13 transaction hasn't been completed. Somebody could retire

14 and take benefits that have nothing to do with the

15 merger.

16 MR. MAGER: Okay.

17 MR. CONNOLLY: I'm not saying that those change.

18 I'm talking about the change in control provisions only.

19 JUDGE EPSTEIN: Yes, I think where the witness is

20 faulting at the question is, I think he's saying that

21 there could be controversy over how to identify what is a

22 change of control payment, caused or not caused by the

23 merger.

24 Q. Mr. D'Ambrosia, look at -- all right. I assume you are
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1 the person responsible for page 98, specifically looking

2 at line 6 and actually, lines 3, 4, 5, 6. Do you see

3 that?

4 A. (Mr. D'Ambrosia) Is this concerning the sharing of the

5 computer system?

6 Q. Right, the CCS system.

7 A. (Mr. D'Ambrosia) Yes, I see that.

8 Q. You raise a concern; is that correct?

9 A. (Mr. D'Ambrosia) Yes, but our concern that we raise is

i0 concerning the sharing of the companies IT platform with other

ii affiliates.

12 Q. Okay. And currently, there is an Order by the Commission

13 saying that if any of the corporate affiliates use the system,

14 that they have to pay a measured share, and we have to notify the

15 Director of Accounting?

16 A. (Mr. D'Ambrosia) There is an Order that requires the

17 companies to make a report. They made that report indicating

18 that there hadn't been any sharing as of, I believe it was

19 December of 2006. I don't believe they have gotten any updates

20 to that, but the point of this language really is, again,

21 semantics. I could see an interpretation by the company that

22 only the affiliates that were in place at the time of this Order

23 would be bound by this Order. I want to make it absolutely clear

24 that all affiliates would be bound by this Order forever and
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1 always.

2 Q. It says with corporate affiliates; is that correct?

3 A. (Mr. D'Ambrosia) Yes.

4 Q. Would Iberdrola be a corporate affiliate?

5 A. (Mr. D'Ambrosia) Not as the date of that Order in August

6 of '06.

7 Q. So you would have the Commission condition it approving,

8 just saying -- would you have the Commission enter a condition

9 saying that if any entity in the Iberdrola system uses the CCS

i0 system, then that indeed needs to be reported to the Director of

ii Accounting?

12 A. (Mr. D'Ambrosia) That's what we're saying on lines 7

13 through 9.

14 Q. Fine. Thank you. Just as an aside, are there any

15 guidelines at the Commission with regard to conversations with

16 analysts and hedge funds?

17 A. (Mr. D'Ambrosia) We have a --

18 A. (Mr. Barry) There's a general rule that you don't talk

19 about it.

20 MR. VAN RYN: Your Honor, I don't understand the

21 question. Guidelines for what between whom?

22 MR. CONNOLLY: Between discussions of the Staff

23 members of the Commission and people working with the

24 analysts or working with hedge funds.
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1 MR. VAN RYN: What are you referring to? Again, I

2 don't get it. Is he talking about guidelines for Staff

3 to communicate with financial analysts outside --

4 MR. CONNOLLY: With regard to conversations with

5 hedge funds and analysts for various entities.

6 A. (Mr. D'Ambrosia) part of the credit rating, credit

7 analysis, financial analysis process is to talk to

8 regulators. They do that routinely with all states, and

9 there's no exception in New York.

I0 A. (Mr. Barry) The policy is not at our level. It's usually

ii somebody like the information officer.

12 Q. What about, do you know of people other than the

13 information officer who has conversations with the analysts and

14 the people working with hedge funds?

15 A. (Mr. D'Ambrosia) We don't identify hedge funds versus

16 Standard and Poors. We just -- if there's an inquiry and it

17 requires a response which is a standard traditional, normal

18 thing, we'll respond.

19 Q. And do you respond with information before it hits the

20 Commission web site, or is it only after?

21 A. (Mr. D'Ambrosia) We don't disclose any information

22 improperly. That's not something that we would do.

23 Q. How do you determine what's proper and improper, the

24 guidelines that suggest what's proper and improper?

000007941592



1262

1 A. (Mr. D'Ambrosia) It has to be public.

2 Q. And public means on the web site?

3 A. (Mr. D'Ambrosia) Well, that's public enough for me.

4 Q. And are there guidelines as to how one characterizes the

5 information?

6 MR. VAN RYN: Again, what does he mean by

7 "guidelines"? Is he asking for a written set of

8 documents?

9 MR. CONNOLLY: Yes, written policies.

i0 A. (Mr. D'Ambrosia I believe there is, yes.

ii Q. And do you know what those written policies say?

12 A. (Mr. D'Ambrosia I've read them, but they are internal

13 memoranda.

14 Q. And do you know what they provide?

15 A. (Mr. D'Ambrosia Well, as a general rule, we would not

16 give out non-public information. That's true.

17 Q. And beyond that?

18 A. (Mr. D'Ambrosia) I don't know.

19 Q. Mr. D'Ambrosia, you have indicated throughout that the --

20 your testimony has been mottled on the Grid/KeySpan transaction;

21 is that correct?

22 A. (Mr. D'Ambrosia) I'm sorry? What part of my testimony?

23 Q. I think I said throughout your testimony.

24 A. (Mr. D'Ambrosia) Oh, we examined the various proposals.
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1 Let's talk about -- our position would be to reject the proposed

2 transaction. That is our primary position. However, we did go

3 into a section toward the back where we identified some potentia

4 terms and conditions that would help us to find or help the

5 Commission to find this to be in the public interests. In that

6 analysis and discussion of conditions, the KeySpan/Grid was kind

7 of a bench mark that we compared against. We think we improved

8 upon that a little bit in certain areas. I think Mr. Barry

9 identified a few things, and you know, regulation is not a

i0 stagnant process. As you know, we didn't have foreign utilities

ii in New York five or ten years ago, I don't think, well, except

12 with some of the smaller water companies. It's not a fluid

13 process, and so we try to adapt and react and to learn and to

14 implement process improvements over a period of time. So, yes,

15 in a general sense, we check what we did against KeySpan/Grid.

16 In places where we thought we could improve upon that, we did.

17 Again, this is not the same animal as KeySpan/Grid. We see some

18 pretty big differences. Some of them are disadvantages, and

19 admittedly, some of them are advantages, and we tried to stay

20 within reason, but that was something that we looked it, but we

21 didn't follow it verbatim, I don't believe.

22 Q. In my language, one of them is a humongous difference.

23 A. (Mr. D'Ambrosia) There are differences. I think the

24 affiliate transaction issues seem different.
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1 Q. What were the -- we have discussed the amount of

2 synergies that were found in the Grid/KeySpan. You're indicatin¢

3 the Joint Petitioners thought that there were approximately $600

4 million net present value over five years. The Commission found

5 something in the order of 400 million net present value over five

6 years; is that correct?

7 A. (Mr. D'Ambrosia) Sounds about right.

8 Q. Okay. Using either number, what were -- how much of

9 those synergies were as the result of job elimination? Let me

i0 strike that word. How much of the benefits were the result of

ii job elimination?

12 A. (Mr. D'Ambrosia) The synergies savings that I reviewed

13 were in Appendix 6 of the merger joint proposal, and I apologize.

14 That appendix does not appear to break that thing down between

15 personnel reductions or IT savings. I don't see that.

16 Q. One of the parties in the proceeding estimated that the

17 number of jobs lost would be up to 1,800. Do you recall that in

18 the Order?

19 A. (Mr. D'Ambrosia) I'll accept that, subject to check, if

20 you can give me a reference.

21 Q. It's the Order. I don't have the page number, but I'll

22 dig it out -- 85.

23 A. (Mr. D'Ambrosia) Page 85?

24 A. (Mr. Barry) Which party?
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1 Q. Counties.

2 A. (Mr. Barry) Counties?

3 Q. Right. I think Mr. Prestemon opposed that figure.

4 A. (Mr. D'Ambrosia) Is it page 85 of the KeySpan/Grid Order?

5 Q. Could we say, without pinning it down to a specific

6 number, that there were a significant number of jobs that were

7 eliminated as a result of the transaction?

8 A. (Mr. D'Ambrosia) It wouldn't surprise me if there were

9 job reductions. I don't know. I don't know what their personnel

I0 numbers are, if 1,800 is significant or not. I'd have to see

ii some figures, if 1,800 is the figure, but I would agree that

12 there were probably, since most of them would just involve

13 synergy probably, since most mergers would involve synergies and

14 would involve some involuntary reductions of work force -- or I'm

15 sorry -- voluntary, possibly it's probable.

16 Q. And involuntary?

17 A. (Mr. D'Ambrosia) Not -- typically, in New York, I don't

18 believe we do a lot of involuntary, but most of it's voluntary.

19 People get a nice severance package. I don't believe people,

20 especially union people, would be massively fired. I don't think

21 I've seen a lot of that.

22 Q. Do you know in the Grid/KeySpan -- you don't, I think

23 you're saying, you don't know in the Grid/KeySpan transaction how

24 many jobs were lost?
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1 A. (Mr. D'Ambrosia) I believe there were jobs lost, but I

2 don't know what proportion it was, but what proportion it was,

3 whether it was significant or not, I would expect that there was

4 some voluntary work force reduction. So I agree with that.

5 Q. Up to an amount estimated by one party to be 1,8007

6 MR. VAN RYN: Your Honor, if he can give us a

7 reference to that, we'd be glad to accept it, subject to

8 check. We need a reference.

9 MR. CONNOLLY: I just gave a citation to the

i0 Commission Order.

ii JUDGE EPSTEIN: All right. If you can give a page

12 number for the fact that somebody estimated 1,800 jobs.

13 A. (Mr. D'Ambrosia) Yeah. Well, was that party Staff?

14 Because that would help us to understand.

15 A. (Mr. Barry) No, it was the counties.

16 A. (Mr. D'Ambrosia) You're saying there's a reference on the

17 record to that number that was put forward by the counties.

18 Whether the counties' estimate is accurate, I'm not going to sit

19 here today and accept that.

20 Q. Your testimony is you don't know how many jobs were lost;

21 is that correct? Your testimony here today is --

22 A. (Mr. D'Ambrosia) It's not in the synergies savings

23 computations that were attached to the Order that I was looking

24 at, no.
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1 Q. Okay. But you would agree some jobs were lost

2 voluntarily or involuntarily or whatever?

3 A. (Mr. D'Ambrosia) I would agree that, typically, that

4 would have happened, yes.

5 Q. Do you look at the loss of jobs as a detriment to the

6 local economy?

7 A. (Mr. D'Ambrosia) I'm going to venture into economics a

8 little bit. Maynard is going to tell me if I'm right. But if

9 there's an income effect, and you know, it's important to realize

i0 that the consumers pay the utilities rates, businesses pay those

Ii rates, elderly people pay those rates, and to the extent rates

12 are lower, there's a benefit to society if those jobs are not

13 really necessary.

14 Q. That's not what I asked. I said, is a loss of jobs a

15 detriment to the local economy?

16 MR. VAN RYN: Objection. He's repeating his

17 question. He got his answer.

18 MR. CONNOLLY: I did not.

19 MR. VAN RYN: He did so.

20 MR. CONNOLLY: I didn't. I didn't. I didn't.

21 JUDGE EPSTEIN: Mr. D'Ambrosia, would it be fair to

22 say that your answer is, Yes, there is a detriment to the

23 extent there's a decline in employment revenues received

24 by employees, and on the other hand, that there's some
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1 offsetting effect to the extent that utility rates end up

2 lower than they otherwise would have been?

3 MR. BOWMAN: Yes, that's one thing that would

4 happen, but additionally, those people that may leave

5 that company could, in fact, wind up with other companies

6 in the area, and in many cases, that's the case.

7 Q. I'm sorry. I didn't hear the first part of it.

8 A. (Mr. Bowman) I said that in many cases the employees that

9 may leave that first firm may wind up with other firms or

i0 consulting jobs associated with the same work, and it's very

ii difficult to determine exactly what the overall impact on the

12 local economy is until you look at all those factors.

13 Q. Does the Commission itself encourage economic development

14 and job creation and retention?

15 A. (Mr. Bowman) Yes.

16 Q. So the Commission looks at it, the Commission looks at

17 job retention and job creation as a positive support of state and

18 support of the local economy; is that correct?

19 A. (Mr. Bowman) Absolutely.

20 Q. Does the State of New York provide resources and grants

21 to retain jobs in?

22 A. (Mr. D'Ambrosia) Absolutely.

23 Q. Does the State of New York provide resources and grants

24 to retain jobs in New York?
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1 A. (Mr. D'Ambrosia) The state does. I think counties do,

2 localities.

3 Q. So keeping jobs is a positive?

4 A. (Mr. D'Ambrosia) Of course.

5 Q. Do you look at the loss of jobs as a positive or a

6 negative when balancing the good and bad of a merger?

7 MR. VAN RYN: And again, the question was answered

8 several minutes ago. He gave the balancing. He's now

9 inquiring to keep asking until he gets a different

i0 balance.

Ii JUDGE EPSTEIN: If Mr. D'Ambrosia didn't, Mr. Bowman

12 did.

13 A. (Mr. D'Ambrosia) The Commission is also concerned about

14 energy prices and how that affects economic development as well,

15 and that's why we have programs to address energy costs, and I

16 see a lot of manufacturers in the room that talked to us about

17 that energy cost issue, and if utilities are retaining jobs, in

18 an economic sense, that's a detriment to economic development.

19 A. (Mr. Berger) Also, in my experience, I've noted that when

20 job productions are agreed to by the Commission and joint

21 proposals, a lot of times it is jobs that are already vacant that

22 are not backfilled, and other times there are retirements that

23 are not refilled when the retirements are done by attrition.

24 Q. Do you know if that's the case in the Grid/KeySpan?
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1 A. (Mr. Berger) I can't speak for any of the individual

2 jobs.

3 Q. Or individual cases? Are you speaking generically?

4 A. (Mr. Berger) I'm speaking generically, yes.

5 MR. CONNOLLY: That's all I have, your Honor. Thank

6 you.

7 MR. SCHWARTZ: Your Honor, I had a couple of other

8 questions, if you would permit me to just ask a couple of

9 questions, and then we would be done with cross

i0 altogether.

ii JUDGE EPSTEIN: Actually, I think there is other

12 cross for this panel besides the Petitioners; am I right?

13 MR. MAGER: No, your Honor, we don't have any.

14 JUDGE EPSTEIN: Nevertheless, I think there is some

15 So let's recess for 20 minute at this point.

16 MR. CONNOLLY: Your Honor, we're scheduled to vacate

17 the room at 1:30; is that correct?

18 JUDGE EPSTEIN: I may have misread the instructions.

19 We're going to vacate at i:00 until 2:30 we are told.

20 That should be the schedule.

21 MR. CONNOLLY: It would be pushing it, I think, to

22 be done by i:00, although maybe not impossible.

23 JUDGE EPSTEIN: With the entire hearing?

24 MR. CONNOLLY: The entire hearing. The problem is,
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1 I'm not sure it would resolve all the procedural issues,

2 and I'm wondering, I don't know if we have to all gather

3 for the procedural issues, all the witnesses and

4 everybody. I'm wondering if we could do that in another

5 location so we don't lose an hour and a half.

6 MR. MAGER: The third floor is being used, I know,

7 for another meeting.

8 JUDGE EPSTEIN: Yes.

9 MR. CONNOLLY: Then that answers that. We'll all be

i0 down there anyway.

ii JUDGE EPSTEIN: And it did cross my mind that we

12 might have a better chance of winding everything up today

13 if we didn't take these breaks, but normally, at this

14 point people would need a break, including the

15 stenographer. So I think we should do the 20 minutes

16 now.

17 (A brief recess was taken.)

18 JUDGE EPSTEIN: Back on the record. We had

19 discussion of scheduling while we were off the record,

20 and I believe the next order of business is that there's

21 additional cross-examination for this panel; is that

22 right?

23 MR. SCHWARTZ: Your Honor, I didn't mean to work

24 things out of order here. On reflection, I actually have
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1 no more cross-examination for the panel, and so no more

2 questions.

3 JUDGE EPSTEIN: Okay. Thank you very much. Other

4 cross?

5 MR. SCHWARTZ: Your Honor, I'm sorry to interrupt.

6 We had one item that Mr. Van Ryn and I discussed, which

7 is a revised data request response. We now have a copy

8 of it, and we'd like to have it marked as an exhibit,

9 pursuant to your Honor's suggestion. I'm sorry. It's

i0 been reserved as 115, your Honor, I believe.

ii JUDGE EPSTEIN: Right.

12 MR. SCHWARTZ: Okay. Thank you.

13 MR. FITZGERALD: Your Honor, we also had another

14 reserved exhibit. I believe it was Exhibit Number 63,

15 and we now have that material. I'd just like the record

16 to reflect that we're giving a copy to you and the

17 reporter and are distributing copies.

18 JUDGE EPSTEIN: Thank you, Mr. FitzGerald. I would

19 also mention that yesterday, I provided the reporter some

20 exhibits for which numbers had been reserved. That would

21 be 1 through 6, and I'm not aware that we're making any

22 particular provision for reflecting in the transcript

23 when it is exactly that exhibits are provided after the

24 numbers have been reserved. So the discussion on the
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1 transcript today will serve to memorialize when these

2 different exhibits were provided as opposed to being

3 reserved.

4 Okay. And with that, we can proceed with Mr.

5 Prestemon's questions.

6 MR. PRESTEMON: Thank you. Just a few questions.

7 CROSS-EXAMINATION

8 BY MR. PRESTEMON:

9 Q. In the section called "Structural Protections" beginning

i0 at page 278 of your testimony -- I'll doubt you'll have to look

ii for it for the questions I'm going to ask. As I understand it,

12 you propose that the Commission require, as a condition of the

13 approval of this merger, that a limited purpose entity, or LPE,

14 be established to hold certain rights with respect to the merged

15 companies?

16 A. (Mr. D'Ambrosia) Yes, that's correct.

17 Q. Are you aware of whether a similar LPE was utilized in

18 the merger or in the acquisition of Portland General Electric by

19 Enron?

20 A. (Mr. Barry) It's my understanding it was.

21 Q. When Enron went bankrupt, do you know whether this LPE

22 played any role with respect to the outcome for Portland General?

23 A. (Mr. Barry) Absolutely. It kept the utility out of

24 bankruptcy. It also, at various points, had a notch differential
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1 between Enron and the utility before the bankruptcy proceeding.

2 A. (Mr. D'Ambrosia) Can I just add to that? Yesterday,

3 there was some discussion of these structural separations at PG&E

4 in the Enron case, and the company witness, I believe it's

5 MacHolm, mentioned the strong structural separation between those

6 two entities and failed to omit the LPE issue, which we believe

7 was the entire extent of the benefit to customers in terms of

8 saving the utility in that instance from the bankruptcy of Enron.

9 Q. And unless such an LPE is established by the Commission

I0 as a condition for the approval of this merger, do you know of

ii any way that such a structure would arise by operation of New

12 York law or regulations related to it?

13 A. (Mr. Barry) Not that I can think of, no.

14 Q. You received a lot of questions about these tax equity

15 partnerships as they relate to wind power development. Is it

16 your understanding that the tax equity investors in these

17 projects are in effect buying the benefit of the tax credits to

18 use for themselves?

19 A. (Mr. D'Ambrosia) Somehow or another -- I don't know if

20 spying is the right word -- but somehow or another, there's a way

21 that they can kind of shift the tax benefit from one party to

22 another. That's kind of our general understanding.

23 Q. As you understand it, do these production tax credits

24 have a defined value?
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1 A. (Mr. D'Ambrosia) A defined value?

2 Q. In terms of cents per kilowatt or some other?

3 A. (Mr. D'Ambrosia) Yes.

4 Q. And assuming the tax equity investor is profit motivated,

5 would it be your opinion that the investor is likely to pay less

6 than the full value, face value of the credit?

7 A. (Mr. D'Ambrosia) Do you mean discounted value?

8 Q. Exactly.

9 A. (Mr. Barry) I think it would depend on the market for it,

i0 how many people are around to buy it.

ii A. (Mr. D'Ambrosia) But I think what's important in that

12 question is the fact that Iberdrola gets a value for that.

13 Q. Right.

14 A. (Mr. D'Ambrosia) Whether it's discounted or actually

15 market, no, it does create a value.

16 A. (Mr. Barry) It's probably discounted. I wouldn't have

17 any idea how much. It would depend on the amount of bidders

18 bidding on it.

19 Q. Okay. What my question was getting at was, then, if it's

20 probably discounted, then you would assume that Iberdrola would

21 get greater value for those credits if it were able to use them

22 directly itself?

23 MR. SCHWARTZ: Your Honor, I think we're in the area

24 of friendly cross here.
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1 MR. PRESTEMON: I'm trying to examine what the

2 import of these tax credits is, which was opened up by

3 the company.

4 MR. SCHWARTZ: But, your Honor, I think what Mr.

5 Prestemon is doing is in the nature, more in the nature

6 of what we would expect to see Mr. Van Ryn do on redirect

7 that we would then be able to possibly recross on, as

8 opposed to something that is adverse cross.

9 MR. PRESTEMON: Your Honor, I'll defer to Mr. Van

I0 Ryn. If he wants to ask anything along these lines,

ii that's fine.

12 JUDGE EPSTEIN: Well, I don't know that he does.

13 MR. VAN RYN: I'll discuss that with the panel.

14 JUDGE EPSTEIN: All right. Fine.

15 MR. PRESTEMON: All right. I'll go on to a

16 different subject.

17 JUDGE EPSTEIN: Just on a question of friendly

18 cross, I asked myself that before you asked the first

19 question as to what would be friendly or not friendly in

20 this context, and I think the general principle is that,

21 you know, you're free to develop areas that were not

22 sufficiently clarified by the other cross. I'm not so

23 sure you have crossed that line yet, even on the equity

24 investment, but we have done what we did there, but let's
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1 move on to your next area.

2 Q. Okay. In the questions you answered concerning the

3 estimate of the benefits of this transaction to

4 Iberdrola, was it your testimony that you were unable to

5 quantify directly what those benefits might be?

6 A. (Mr. D'Ambrosia) Well, I look at that question in two

7 ways. One, are there benefits to consumers? Our finding was

8 there actually are no benefits, and in fact, there are

9 detriments. The other question is, if the Commission needed to

i0 then have the company meet its tangible positive benefits

ii standard, there can be benefits to judge, and we judged those

12 benefits through a series of tests.

13 Q. Am I correct that you attempted to establish or attempted

14 to quantify those benefits by using proxy measures, rather than

15 attempt to directly quantify those benefits?

16 A. (Mr. D'Ambrosia) Exactly.

17 Q. Okay. And did you assume that Iberdrola, as a profit

18 motivated entity, would not have paid more for this transaction

19 than it cost the company to undertake it?

20 A. (Mr. D'Ambrosia) I'm going to try to answer it in the way

21 I think it was intended. I'm not sure I really understand the

22 question.

23 MR. CONNOLLY: Well, if you don't understand it --

24 MR. SCHWARTZ: We don't understand the question
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1 either, and we're a little sensitive about whether this

2 is friendly cross or not. It would be great, Dave, if

3 you could restate the question.

4 Q. Let me ask this: In your effort to quantify benefits,

5 did you first add up the costs that you estimated would

6 be concerned, in terms of an acquisition premium,

7 transaction cost, legal fees and the like, by Iberdrola

8 to carry out the transaction?

9 A. (Mr. D'Ambrosia) Those were some of the bigger elements

i0 of the quantification. That's correct.

ii Q. And did you use this as a proxy for the direct

12 quantification of those benefits?

13 A. (Mr. D'Ambrosia) Yes.

14 Q. And the actual positive benefit adjustments, or PBAs, you

15 recommended, I believe you testified that was substantially less

16 than this number that you quantified?

17 A. Mr. D'Ambrosia) Yes.

18 MR. SCHWARTZ: Your Honor, I think we are headed

19 into this friendly cross area again. I don't want to

20 interrupt this process, but it seems like Mr. Prestemon

21 is looking for further justification for his position on

22 brief.

23 MR. PRESTEMON: I'm merely -- I don't think the

24 Staff's process, their thought process has been
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1 adequately brought out in the cross-examination to date,

2 and I'm trying to, frankly, understand their logic. I

3 didn't write their testimony. I didn't prepare these

4 witnesses. I'm trying to understand the logic prepared

5 in their testimony.

6 MR. SCHWARTZ: And that's in support of Staff's

7 position. That's my concern.

8 MR. PRESTEMON: I don't know that it will come out

9 in support of Staff's position. I have to know what they

I0 did first logically.

ii JUDGE EPSTEIN: Yes, admittedly. This is kind of a

12 fine line, and admittedly, it's difficult to judge as we

13 go whether you agree with the Staff panel on everything

14 that they are about to say, but it does seem to me that

15 -- you know, I basically can't foreclose somebody from

16 cross-examining merely because I expect them to wind up

17 advocating a position that's similar to Staff's. So

18 subject to all of that, all of that dithering, I think

19 that last question was unobjectionable, because it's just

20 part of an effort to clarify what Staff's analysis was.

21 MR. PRESTEMON: Thank you, your Honor.

22 A. (Mr. D'Ambrosia) So what I did, just to clarify -- I

23 think that's what you're looking for. Mr. Haslinger and

24 Mr. Benedict set out on a course to come forward with
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1 some positive benefits, and as they described, and I

2 think I described and you described, we looked for ways

3 to implement positive benefits without doing undue harm

4 to the company's cash flow or to cause layoffs or job

5 losses, and the way we decided to do that, which we think

6 is a pretty good idea, a reasonable idea, was to develop

7 a write-down of paper assets, and that's fully described

8 in our testimony. Once they came forward and identified

9 what write-downs were available, someone had to then do a

i0 test of reasonableness and evaluate whether that figure

Ii was reasonable. We undertook several different screens

12 to evaluate those figures that they put forward, which

13 again, would not harm service or impair reliability or

14 cause layoffs, just simply paper assets, and we then

15 evaluated those using three different tests, one of which

16 was the one you just walked me through.

17 Q. Just two further quick questions. Did you propose or do

18 you propose now that a portion of the acquisition premium that

19 would be paid by Iberdrola to Energy East shareholders should

20 also be paid to ratepayers?

21 A. (Mr. D'Ambrosia) Absolutely not.

22 Q. And did you propose or do you propose now that any

23 portion of the fees that are going to be paid to Mr. Schwartz'

24 law firm should also be paid to ratepayers?
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1 A. (Mr. D'Ambrosia) Absolutely not.

2 MR. PRESTEMON: Thank you. No further questions.

3 JUDGE EPSTEIN: Thank you, Mr. Prestemon. Other

4 cross?

5 (No response.)

6 JUDGE EPSTEIN: Redirect?

7 MR. VAN RYN: May I have a moment, your Honor?

8 JUDGE EPSTEIN: Oh, I'm sorry.

9 (A brief recess was taken.)

I0 JUDGE EPSTEIN: Now, we can go back on the record

ii and have redirect.

12 MR. VAN RYN: Yes, your Honor, a few questions.

13 REDIRECT EXAMINATION

14 BY MR. VAN RYN:

15 Q. The panel was asked some questions concerning the

16 Commission's Order approving the Con Edison and Northeast merger.

17 Among those questions were questions directed to the role that

18 the premium paid to shareholders played in the Commission's

19 decision. Do you have any comments on that?

20 A. (Mr. D'Ambrosia) Yes. It was the O&R/Con Ed merger, and

21 the Order was discussed yesterday, the April 2nd, 1999 Order.

22 And there was some questions about Rockland County's position

23 about flowing the $400 million acquisition premium on page 16 to

24 customers. And my reading of that Order suggests to me that the
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1 County of Rockland was asking that that $400 million be flowed to

2 ratepayers directly on top of the $468 million of merger savings

3 alluded to on page 1 of that Order. So, in other words, the

4 county was asking that on top of $468 million, another $400

5 million be also flowed to ratepayers, and that position, as Staff

6 said in that case, was not sound, and I agree with that. That is

7 not what we're asking for here.

8 Q. The Petitioners also presented to the panel at Exhibit

9 112 the Governor's Task Force Report on Renewable Energy. Does

i0 the panel have any comments on that report?

ii A. (Mr. Berger) Yes. Yesterday, we indicated, or I

12 indicated I had not read it. I did not mean to indicate that I

13 did not know about it or had not been briefed on it. The

14 document does contain a lot of positive information about

15 promotion of wind, as well as other renewables and energy

16 efficiency, and it's a broad topic document at a high level.

17 Also, I want to make clear that this panel is not against wind

18 generation or renewables in general. In fact, in Exhibit 14, the

19 company put in an IR response to Iber/Energy East or EEIR Number

20 4 where we talked about ways in which the department supports

21 wind and renewables. These included the document that was

22 referred to as Exhibit 112, as well as the formation of the

23 Office of Energy Efficiency and the Environment worked on that

24 metering, participation in the RPS process and the energy
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1 efficiency portfolio standards. We also worked with setting up

2 programs with utilities to provide green energy through them. I

3 believe that one of Iberdrola's subsidiaries works with NYSEG

4 right now for running green energy, NYSEG's own rates. So we are

5 very much in favor of renewable energy. The only testimony we

6 have in this case would be related to whether or not the

7 ownership of the energies and transmission facilities may be in

8 conflict with the wind generation.

9 MR. VAN RYN: That's all that I have, your Honor.

I0 JUDGE EPSTEIN: Anything further?

ii MR. SCHWARTZ: No, your Honor.

12 JUDGE EPSTEIN: Okay. Thank you very much, panel.

13 You're excused.

14 (Witnesses excused.)

15 MR. VAN RYN: Your Honor, off the record.

16 JUDGE EPSTEIN: Fine.

17 (Discussion off the record.)

18 C-O-L-O-N-E-L D-I-C-K-E-N-S,

19 having first been duly sworn by the Administrative Law Judge, was

20 examined and testified as follows:

21 DIRECT EXAMINATION

22 BY MR. VAN RYN:

23 Q. Could the witness state his name for the record.

24 A. Colonel Dickens.
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1 Q. I show you a document entitled "Prepared testimony of

2 Colonel Dickens," consisting of 17 pages. Did you prepare this

3 document?

4 A. Yes, did I.

5 Q. And if you were asked today the questions that are in

6 this document, would your answers remain the same?

7 A. Yes, they would.

8 MR. VAN RYN: Your Honor, I ask that the prepared

9 testimony of Colonel Dickens be copied into the record as

i0 if given orally.

ii JUDGE EPSTEIN: Yes.

12 (The following is the prefiled testimony of Colonel

13 Dickens:)

14

15

16

17

18

19

20

21

22

23

24
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1 Q. Please state your full name and business

2 address.

3 A. My name is Colonel Dickens and my business

4 address is Three Empire State Plaza, Albany, New

5 York 12223-1350.

6 Q. By whom .are you employed and in what capacity?

7 A. I am employed by the New York State Department

8 of Public Service (NYSDPS) as a Utility Engineer

9 3 in the Office of Gas, Water, and Electricity.

i0 Q. Please describe your educational and

ii professional background.

12 A. I have a B.S. in Ceramic Engineering from Alfred

13 University. I also have an MBA from Sage

14 College. I have testified in numerous cases

15 before the New York Public Service Commission.

16 Q. What is the purpose of your testimony in this

17 proceeding?

18 A. I am proposing the following:

19 I) New accountability provisions for NYSEG

20 and RG&E capital expenditure programs for 2009

21 and 2010.

22 2) A reduction to NYSEG's proposed lost

23 revenues from Standby customers.

24 3) An electric Revenue Decoupling Mechanism

1
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1 for both NYSEG and RG&E for the calendar year

2 2009.

3

4 CAPITAL EXPENDITURES

5 NYSEG

6 Q. Please describe the recent history of capital

7 expenditures at NYSEG.

8 A. In Case 05-E-1222, rates were set for the 2007

9 rate year based on an electric capital budget of

I0 about $92 million. Through September 2007, nine

ii months, actual expenditures were about $60

12 million. In NYSEG's previous rate plan, for the

13 five year period 2002 through 2006, a total

14 electric budget of $355 million was allowed.

15 NYSEG actually spent $465 million exceeding its

16 budget, by over 30%, primarily due to the

17 improper capitalization of computer software

18 costs that were not included in the forecast of

19 expenditures.

20 Q. What expenditure levels is for NYSEG forecasting

21 for the calendar years 2009 and 20107

22 A. As part of the recent financing filing approved

23 in Case 07-M-0891, a total electric capital

24 budget of about $285 million was forecast for
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1 2009 and 2010, after Advanced Metering

2 Infrastructure expenditures were removed.

3 Q. How does that proposed budget compare with

4 NYSEG's actual annual average expenditures for

5 the period 2002 through September 2007?

6 A. The total proposed budget for 2009 and 2010 is

7 about $i00 million more than average actual

8 expenditures for a two year period. The

9 difference is primarily due to the addition of

i0 the proposed Ithaca transmission project.

ii Q. Please describe NYSEG's current and past

12 accountability provisions regarding capital

13 expenditures.

14 A. NYSEG currently has no accountability provisions

15 other than quarterly reporting of the status of

16 actual expenditures compared to its 2007 rate

17 year budget. Accountability provisions were in

18 place during its previous rate plan that set a

19 target e_enditure level for the five years 2002

20 to 2006. That plan provided that if NYSEG's

21 actual capital expenditures were $40 million

22 less than the $355 million target at the end of

23 the plan's term, a rate payer credit would have

3
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1 been set: at 25% of any excess over the $40

2 million shortfall.

3 Q. Is staff proposing an accountability provision

4 for 2009 and 2010?

5 A. Yes. In an effort to create an additional

6 merger benefit, staff is proposing an

7 accountability provision. If actual capital

8 expenditures fall short of the forecasted

9 targets, NYSEG should defer the carrying costs

I0 on the budgeted shortfall for the future benefit

ii of customers. The revenue requirement impact

12 will be calculated by applying the company's

13 annual carrying charge to the annual shortfall

14 from the forecasted annual average budget

15 amount. In addition, NYSEG should be required

16 to provide staff with its company approved

17 annual electric budget, detailed by project, for

18 each of the next three years within two months

19 of the filing date of a decision in this

20 proceeding, and to file associated actual

21 expenditures explaining any variances within two

22 months of the end of each calendar year.

23

24

4
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1

2 RG&E

3 Q. Please describe the recent history of capital

4 expenditures at RG&E.

5 A. RG&E's current rate plan for the period from

6 2004 through 2008 was based on a total

7 expenditure level of $280 million for the five

8 year term. Through September 2007, RG&E has

9 spent about $294 million, exceeding its entire

i0 budget for the five year plan in its fourth

ii year, primarily due to the Rochester

12 Transmission Project (RTP). Costs for that

13 project have significantly exceeded the forecast

14 made in the rate plan, by over 60% (see Response

15 IBER-0211 to IPPNY-20).

16 Q. What expenditures has RG&E forecast for the

17 years 2009 and 20107

18 A. In a pending financing petition recently filed

19 in Case 07-M-I194, RG&E forecasts total electric

20 capital expenditures for 2009 and 2010 at $348

21 million. The petition has not been approved at

22 this time. However, staff recommends in this

23 case the $348 million forecast be reduced to

24 $182 million by removing the costs of the

5
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i Advanced Metering Infrastructure project, which

2 is consistent with the decision approving

3 NYSEG's recent financing petition, and removal

4 of the Russell Station closure and repowering

5 project, which is consistent with Staff's

6 recommendation in this case that RG&E divest the

7 Russell plant site.

8 Q. How does the proposed adjusted budget of $182

9 million compare with actual average annual

i0 expenditures for the period 2004 through

Ii September 2007?

12 A. The proposed adjusted total expenditures for

13 2009 and 2010 are about $25 million more than

14 recent actual average expenditures for a two

15 year period. If the RTP is removed from the

16 actual expenditures, the total proposed

17 expenditures for 2009 and 2010 are about $85

18 million more than the actual average two year

19 expenditures. The increase of $85 million is

20 primarily due to proposed major projects at

21 several existing substations.

22 Q. Please describe RG&E's current accountability

23 provision for capital expenditures.
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i A. RG&E currently has an accountability provision

2 based on an expenditure level target of $280

3 million for the years 2004 to 2008. If total

4 actual expenditures at the end of the rate plan

5 fall short of the target by more than $25

6 million rate payers will receive a credit of 25%

7 of any excess over the $25 million shortfall.

8 If actual expenditures exceed the $280 million

9 target total amount by more than $25 million,

i0 rate payers will be charged 11% of any excess

ii over the $25 million amount that has not accrued

12 allowances for funds used during construction

13 (AFUDC).

14 Q. Do you have any concerns with RG&E's accrual of

15 carrying charges on the excess capital

16 expenditures during the current rate plan should

17 it exceed the target by $25 million?

18 A. Yes. I ]]ave concerns regarding the magnitude

19 of RG&E's potential excess capital expenditures.

20 The RTP is seriously (almost $50 million/60%)

21 over budget. This is particularly troubling

22 given that RG&E has alleged in filings with the

23 NYISO that additional transmission will be

24 required after Russell Station is shut down and

7

000008241622



07-M-0906 Colonel Dickens

1 the RTP is completed. In addition, it appears

2 the company may have improperly included

3 software in its actual capital expenditures.

4 These questions need to be resolved before RG&E

5 establishes the carrying charges to ratepayers.

6 RG&E should file with the Commission a detailed

7 justification for the capital expenditure

8 variances for Commission review before it

9 accrues any carrying charges.

i0 Q. Is staff proposing a new accountability

ii provision for 2009 and 20107

12 A. Yes. If actual 2009 and 2010 expenditures fall

13 short of staff's adjusted forecasts, RG&E should

14 defer a credit equivalent to the carrying costs

15 on the budget shortfalls, for the future benefit

16 of customers, similar to the mechanism proposed

17 earlier :[or NYSEG. Filing requirements similar

18 to those proposed earlier for NYSEG should be

19 imposed on RG&E for its company-approved budgets

20 and actual expenditures.

21 Q. Why is staff proposing an accountability

22 mechanism that asymmetrically provides for

23 establishing a credit for ratepayers, but not

24 for the company?

8
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1 A. An asymmetrical mechanism avoids creating an

2 incentive for company to overspend on

3 construction, since it will not receive a

4 credit, which would be equivalent to a carrying

5 charge c)n any excess plant that is built. The

6 company is treated fairly, because, under the

7 Uniform System of Accounts (USOA), eligible

8 capital expenditures in excess of the proposed

9 target would accrue carrying charges in the form

I0 of allowances for funds used during construction

II (AFUDC) .

12 Q. Is Staff proposing to change rates based on the

13 budget forecasts and mechanisms discussed above?

14 A. No.

15 Q. Would it be possible for NYSEG and RG&E to spend

16 less than the forecasted budgets and be required

17 to credit to customers amounts that the

18 companies did not initially charge ratepayers,

19 because the accountability provisions are based

20 on forecasted budgets that exceed the budget

21 amounts currently supported in rates under prior

22 rate case forecasts?

23 A. No. Accounting and Finance Witnesses are

24 testifying that both NYSEG and RG&E currently

9
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I are achieving excess earnings. Through those

2 earnings, customers are currently supporting the

3 higher construction budgets forecasted in the

4 proposed accountability mechanisms. Even if the

5 companies were to file rate cases where the

6 higher forecasts of construction budgets were

7 approved, overall rates would not increase and

8 could decrease once the over earnings are

9 removed.

i0

ii STANDBY LOST REVENUES

12

13 Q. Has NYSEG incurred lost revenues because

14 existing standby service customers have been

15 charged standby rates that are lower than the

16 rate they would have been charged under the

17 otherwise-applicable tariff rate?

18 A. Yes. NYSEG has reported in annual compliance

19 filings, for the years 2004 through 2006, total

20 lost revenues of $8,101,862. NYSEG has charged

21 those amounts against the Asset Sales Gain

22 Account (ASGA) as allowed by the Commission in

23 Case 02-]5-0779.

i0
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1 Q. Does staff agree with the amount of lost

2 revenues that NYSEG claims?

3 A. No. NYSEG has substantially overstated its lost

4 revenues.

5 Q. How did NYSEG calculate its lost revenues.

6 A. NYSEG compared the actual revenues it received

7 from each standby customer with the revenues it

8 would have collected had the customer been

9 charged their otherwise-applicable service class

i0 rate for each year from 2004 through 2006.

ii Q. Why does staff believe that NYSEG overstated its

12 lost revenues?

13 A. For Cornell University, the company's largest

14 standby customer, NYSEG calculated the lost

15 revenues for the first three months of 2004

16 using S.C. 7 Transmission High Load Factor (HLF)

17 rates as the otherwise applicable service class.

18 But NYSEG subsequently used the S.C.7

19 Transmission non HLF rates as the otherwise

20 applicable rate from April 2004 through December

21 2006. Staff believes that NYSEG should have

22 continued to use the S.C. 7 HLF rates as the

23 otherwise applicable rate for all three years.

Ii
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1 Q. Why did NYSEG change the otherwise applicable

2 rate from the HLF rate to the non HLF rate.

3 A. NYSEG believes that, after Cornell transferred

4 to the standby rate, its load factor fell below

5 the threshold 68% load factor the HLF tariff

6 requires for classification as an HLF customer.

7 Q. Why does staff believe that NYSEG should have

8 continued using the HLF rate as the otherwise

9 applicable rate?

i0 A. Cornell was a HLF customer when it moved to the

ii standby rate. The rate in place at the time of

12 transfer to standby rates establishes the

13 otherwise-applicable rate for purposes of making

14 the standby lost revenue calculation. That

15 calculation is intended to capture the

16 difference between the revenues the company

17 would have received had the customer remained on

18 its existing rate classification and the

19 revenues it actually received under the standby

20 rate. NYSEG should not be permitted to rely on

21 events subsequent to Cornell's transfer to

22 standby rates to reclassify it as a non-HLF

23 customer for the purpose of performing the

24 standby lost revenue calculation.

12
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i Q. Does NYSEG actually lose any revenues in this

2 case if Cornell is considered a HLF customer,

3 regardless if its load factor falls below 68%?

4 A. No. Cornell actually moved from the HLF rate to

5 standby service soon after rates were set fro

6 NYSEG, wherein Cornell was classified as an HLF

7 customer, and rates were set accordingly.

8 Therefore, NYSEG's other customers were already

9 supporting the revenue difference between a non-

I0 HLF rate and an HLF rate for Cornell. To now

ii include those revenue differences in its standby

12 lost revenue calculation is a double count.

13 Q. What do you recommend?

14 A. NYSEG's overstatement of its standby lost

15 revenues results in its excessive assessment of

16 charges against the ASGA. In his testimony,

17 staff witness Benedict makes recommendations

18 regarding other overstated charges NYSEG has

19 also assessed against the ASGA. The overstated

20 standby lost revenues should be treated as he

21 recommends for the other overstated charges.

13
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1 Revenue Decoupling Mechanism

2 Q. Does staff recommend a Revenue Decoupling

3 Mechanism (RDM) be developed and eventually

4 implemented for NYSEG and RG&E?

5 A. Yes. NYSEG and RG&E should be directed to file

6 an RDM proposal for review by the parties and

7 approved by the Commission for implementation on

8 January I, 2009, to be in effect for calendar

9 year 2009.

i0 Q. What type of RDM is staff proposing for both

ii electric utilities.

12 A. Staff recommends a total delivery revenue

13 reconciliation mechanism be designed and

14 implemented for each customer service class,

15 with the exception of the lighting, buyback,

16 individually negotiated contract, and standby

17 service classifications at this time.

18 Q. Please describe generally the RDM mechanism.

19 A. Forecasted delivery revenue targets, for each

20 service class or sub-class will need to be

21 established for each month of calendar year

22 2009. On a monthly basis, going forward, a

23 comparison between delivery revenues booked and

24 the monthly targets established herein will be

14
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1 made. The monthly delivery revenue excesses or

2 shortfalls thereby recorded for each service

3 class or sub-class will be accumulated for

4 future collection from customers through a

5 separate, class specific, RDM bill adjustment

6 effectuated during a subsequent twelve month

7 period.

8 Q. What information needs to be submitted by the

9 utilities in order to design and implement the

i0 mechanism proposed?

ii A. An up-to-date forecast of delivery revenues,

12 sales and number of customers for each service

13 class or sub-class for each month of calendar

14 year 2009 would be required. Complete rate case

15 quality information adequate to implement an RDM

16 mechanism has not yet been submitted by the

17 companies in this proceeding.

18 Q. Are you proposing that an RDM address revenues

19 the companies earn on the sale of the fixed

20 price option (FPO) electric commodity service

21 they offer to their residential and small

22 commercial and industrial electric customers at

23 this time?

15
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1 A. Not at this time. RDM mechanisms are generally

2 applied to delivery service rates excluding

3 commodity sales. However, the Commission Orders

4 issued August 29, 2007 in Case 07-E-0479 and

5 Case 07-E-0996 discuss the possibility that an

6 RDM might encompass FPO commodity sales issues

7 (Case 07-E-0996 was subsequently transferred to

8 this proceeding). Although the FPO is

9 effectively a bundled rate, in contrast to

i0 unbundled rates utilities generally offer, the

ii delivery rate component can readily be separated

12 from the FPO bundled rate, yielding a delivery

13 rate similar to the other utility delivery

14 rates. As a result, FPO issues can be treated

15 separately.

16 Q. What do you propose?

17 A. NYSEG and RG&E should be required to submit the

18 forecast data referenced earlier and a proposed

19 mechanism for determining revenue discrepancies

20 from forecasted target levels and reconciling

21 those differences with customers. Additionally,

22 NYSEG should address the FPO commodity issues

23 the Commission raised in its Orders. Finally,

24 procedures should be put in place to ensure that

16
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I the mechanisms are developed and in place by

2 January I, 2009.

3 Q. Does this conclude your testimony at this time?

4 A. Yes.

17
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1 MR. VAN RYN: The witness is available for

2 cross-examination.

3 JUDGE EPSTEIN: Okay. Thank you. Mr. Brew.

4 MR. BREW: Thank you, Judge.

5 CROSS-EXAMINATION

6 BY MR. BREW:

7 Q. Good afternoon, Mr. Dickens.

8 A. Good afternoon.

9 Q. And I appreciate the parties who have moved slightly out

I0 of order to accommodate my schedule. I just have a few questions

ii for you about the portion of your testimony concerning the

12 recommendation for revenue deooupling mechanism, which we'll

13 refer to as RDM, when you have that.

14 A. Yes.

15 MR. BREW: And I'd also like to circulate, your

16 Honor, a docket that's marked for identification as an exhibit,

17 which I've handed to the witness, and it is a Staff report dated

18 July 9th, 2004 in case 03-E-0640 and have it marked as the next

19 exhibit.

20 JUDGE EPSTEIN: One-seventeen.

21 (Exhibit Number 117 was marked for identification.)

22 Q. Mr. Dickens, I'd like to just ask you to take a minute

23 and read, if you will, page 8 of that report, and then

24 let me know when you're ready.
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1 A. Okay.

2 Q. Okay. Would you mind reading the first full paragraph

3 beginning with, "Staff's previous."

4 A. Yes. "Staff's previous experience with comprehensive

5 RDMs is that they tend to generate large revenue accruals, nearly

6 all caused by weather. Such accruals can either reintroduce rate

7 instability or create large revenue deferrals. When the true-up

8 is applied with one year or more delay, as is typical customer

9 confusion, large bills swings can result. In effect, the risk of

I0 weather fluctuations are shifted from the utility to the

ii customers."

12 Q. Thanks. Now, do you agree with that statement?

13 A. That is possible.

14 Q. Okay. Second, the reference under last -- well, just to

15 clarify, do you agree that the risks of weather fluctuation are

16 shifted from the utility to the customers?

17 A. I'm not going to disagree with the Staff. I haven't

18 thought that much about it, but I'm not going to disagree with

19 the other Staff members.

20 Q. Okay. Now, you were recommending an RDM based on a total

21 delivery revenue reconciliation? That's at --

22 A. That's correct.

23 Q. Okay. Can you describe -- well, apart from weather,

24 other factors that affect variation and delivery sales and
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1 revenues would be economic growth or expansion?

2 A. That's one of them.

3 Q. An economic slow-down?

4 A. Yes.

5 Q. So if there were -- in a recession, if large

6 manufacturers slowed production, cancelled shift or shuttered

7 facilities, what happens under the RDM?

8 A. I assume their actual sales would be lower. You're

9 making an assumption lower than forecasted. That may not be

i0 true. Maybe it had been forecasted. It had been factored into

ii the forecast.

12 Q. Factored into the RDM forecast?

13 A. Yeah, it could have been.

14 Q. Okay. But to the extent that it wasn't, that sales are

15 lower than forecast, then what happens?

16 A. Then you're going to have a deficiency, and it would

17 cause some revenues to be charged to customers.

18 Q. So in the true-up period then, rates would actually go up

19 to cover that revenue shortfall; is that right?

20 A. Well, there would be revenues back. The rates, the exact

21 rates themselves I don't think would be changed. It would be

22 that somehow revenues on some bases would be charged. The tariff

23 rates wouldn't.

24 Q. The tariff rates wouldn't change, but the RDM mechanism
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1 would charge more to collect that revenue shortfall?

2 A. That's correct.

3 Q. In a subsequent period?

4 A. Yes.

5 Q. Would you mind reading the first sentence of the next

6 sentence aloud, please?

7 A. Perhaps a non-comprehensive RDM could be designed to

8 exclude weather and business cycle impacts from associated

9 true-up mechanisms, but the implementation of such adjustments

i0 would be complex and could result in adjustments that end up

ii reflecting no more than noise, inherent sales forecast models,

12 thus creating random gains or losses for the utility that have no

13 bearing whatsoever on its behavior.

14 Q. Thanks. Do you agree with that statement?

15 A. Again, I'm not going to dispute previous Staff's

16 arguments, and I don't have the skills or the background in

17 forecasting sales, which this is more of an economic area.

18 Q. Okay. So is that a factor that you took into account in

19 drafting your recommendation for this testimony?

20 A. I'm not quite following. I didn't get into the

21 forecasting, how sales are forecast.

22 Q. Did you take into account the complexity issues that are

23 addressed here, discussed in the referenced statement in

24 recommending a total delivery mechanism?
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1 A. I didn't specifically get into that, no.

2 MR. BREW: That's all I have, your Honor.

3 JUDGE EPSTEIN: Thank you, Mr. Brew. Other cross?

4 MR. MAGER: Yes.

5 CROSS-EXAMINATION

6 BY MR. MAGER:

7 Q. Good afternoon, Colonel. I also have several questions,

8 I don't think too long, on your revenue decoupling mechanism

9 proposals. The first question is, do revenue decoupling

i0 mechanisms have anything to do with the proposed Iberdrola and

ii Energy East merger?

12 A. Not that I'm aware of.

13 Q. And are you aware of the Commission -- are you generally

14 aware of the Commission's Order of April 20, 2007, the Order

15 requiring proposal for revenue decoupling mechanisms?

16 A. I am.

17 Q. And would you agree with me that generally the Commission

18 includes in that Order that RDMs should be examined within the

19 context of rate proceedings?

20 A. Yes, it says that.

21 Q. On page 14, line 12 of your testimony, you state, "Staff

22 recommends a total delivery revenue reconciliation mechanism be

23 designed and implemented for each customer class, with the

24 exception of the lighting buy-back individually negotiated
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1 contract and stand-by service classifications at this time." Do

2 you see that?

3 A. Yes.

4 Q. To establish this total delivery revenue reconciliation

5 mechanism, wouldn't certain things need to be established, such

6 as the rates for each class, the sales forecasts for each class

7 and the likely revenues for each class?

8 A. Yeah, we, in the testimony, asked for rate case quality

9 data to do that.

i0 Q. Okay. And would you agree that as a result of the

Ii possible realization of positive benefit adjustments as a result

12 of the merger, that NYSEG and RG&E's rates may be impacted by the

13 outcome of this case?

14 A. That's a possibility. I know Staff would like to have

15 those rates implemented.

16 Q. Okay. And so our -- withdrawn. The RDM you're proposing

17 would take effect January Ist, 2009?

18 A. Yes.

19 Q. What would happen if one of the utilities filed a rate

20 case in late 2008?

21 A. We could still proceed on this, and then as a company

22 witness said when we cross-examined him, we could make further --

23 I agree with what he said. We could further modify down the

24 road, if the rate case sales forecast required adjustments to the
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1 sales forecast.

2 Q. So you would have to -- you would start one RDM January

3 Ist, 2009 and then modify it somewhere during the middle of the

4 year?

5 A. I'm not suggesting that we -- I'm saying that we could dc

6 that.

7 Q. Okay.

8 A. I'm saying -- I don't say because of that possibility,

9 that does not preclude us from continuing what I proposed.

i0 Q. Okay. Would it make more sense to you to resolve the RDM

ii issues in a rate case?

12 A. I think this could be a rate case, as you suggested

13 earlier, and hopefully, that rate case would be sooner than

14 later, and we might be able to get this all done by 2009.

15 Q. In the Commission's Order on RDMs, don't they identify as

16 an issue to be determined which classes an RDM would apply to; do

17 they not?

18 A. I'm sorry. Say that again.

19 Q. In the Commission's Order, do they identify as one of the

20 issues to be determined on a case by case basis what classes an

21 RDM would apply to?

22 A. Yes.

23 Q. So I understand it's not your recommendation, but if an

24 RDM was designed that excluded the large customer classes that
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1 primarily paid monthly charges and fixed demand charges, that RDM

2 would still satisfy the Commission's requirements; would it not?

3 A. I think it could be determined later that maybe

4 additional classes could be accepted, if that's what you're

5 asking.

6 Q. So if this merger case was to result in an Order saying

7 that RDMs should be designed in the next phase, parties would

8 still be free to argue in that next phase that certain customer

9 classes should be exempted?

i0 A. I think so, yes.

ii MR. MAGER: No further questions. Thank you.

12 JUDGE EPSTEIN: Other cross?

13 (No response.)

14 JUDGE EPSTEIN: Redirect?

15 MR. VAN RYN: May I have a moment?

16 (A brief recess was taken.)

17 REDIRECT EXAMINATION

18 BY MR. VAN RYN:

19 Q. Mr. Dickens, do you recall a series of questions about

20 the Staff report on revenue decoupling?

21 A. Yes.

22 Q. Between the issuance of that Staff report and the writinc

23 of your testimony, had the Commission actually implemented any

24 revenue decoupling mechanisms?
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i A. To my knowledge, no.

2 Q. Has the Commission now implemented a revenue decoupling

3 mechanism?

4 A. I believe yesterday the Con Ed decision included an RDM.

5 I am not totally familiar with it, but I was told it was acted on

6 at the Commission session.

7 Q. And in future proceedings, you would look to that Order

8 for guidance?

9 A. Yes, I would.

I0 MR. VAN RYN: Nothing further, your Honor.

ii JUDGE EPSTEIN: Anything further on that?

12 MR. MAGER: No, your Honor.

13 JUDGE EPSTEIN: Okay. Thank you very much. Thank

14 you very much, Mr. Dickens. You're excused.

15 (Witness excused.)

16 JUDGE EPSTEIN: Okay. Mr. Van Ryn, call your

17 witness.

18 MR. VAN RYN: Mr. Robert Haslinger.

19 JUDGE EPSTEIN: Mr. Haslinger, would you please

20 rise.

21 R O B E R T P. H A S L I N G E R,

22 having first been duly sworn by the Administrative Law Judge, was

23 examined and testified as follows:

24 DIRECT EXAMINATION
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1 BY MR. VAN RYN:

2 Q. Could the witness state his name for the record.

3 A. Robert Haslinger.

4 Q. I show you a document entitled "Prepared testimony of

5 Robert Haslinger," consisting of 44 pages. Did you prepare this

6 document?

7 A. Yes, I did.

8 Q. Do you have any corrections to make on this document?

9 A. Yes, I do.

i0 Q. Would you go through them?

Ii A. Yes. On the cover sheet, the case number is correct, but

12 on the subsequent pages it's incorrect. Instead of 02-E-1222, it

13 should be 07-M-0906. On page 4, line i0, 16.99 percent should be

14 17.07 percent. On page 34 --

15 MR. SCHWARTZ: If you could just slow down.

16 JUDGE EPSTEIN: Yes. Let's have that last one

17 again.

18 A. Page 4, line i0, 16.99 percent should be corrected to

19 17.07 percent. Page 34, line ii, 35.91 percent should be 36.01

20 percent. Page 36, line 18, 35.91 should be 36.01 percent. Same

21 page 36, line 19, 110.6 million should be 110.8 million. Page

22 37, line 7, 9.35 percent should be 9.00 percent. And the last

23 one should be page 42, line 14, 9.35 percent should be 9.00

24 percent.
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1 Q. With those changes, if you were asked the questions in

2 this document today, would your answers be the same?

3 A. Yes, they would.

4 MR. VAN RYN: Your Honor, I ask that the prepared

5 testimony of Robert Haslinger be copied into the record

6 as if given orally.

7 JUDGE EPSTEIN: Yes.

8 (The following is the prefiled testimony of Robert

9 Haslinger:)

i0

ii

12

13

14

15

16

17

18

19

2O

21

22

23

24
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13 INTRODUCTION OF WITNESS

14 Q. Please state your name and provide your business

15 address.

16 A. Robert P. Haslinger. My business address is

17 Three Empire State Plaza, Albany, New York

18 12223-1350.

19 Q. By whom are you employed and in what capacity?

20 A. I am employed by the Department of Public

21 Service in the Office of Accounting and Finance

22 as a Public Utilities Auditor III.

23 Q. What is your educational background and

24 experience?

25 A. I graduated from Niagara University in May 1980

26 with the degree of Bachelor of Business

27 Administration. I majored in Accounting. Since

28 1980, I have been employed by the Department of

29 Public Service as a Public Utilities Auditor.

1
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1 My work involves examinations in electric, gas

2 and telephone proceedings, compliance filing

3 audits, financings, and other general accounting

4 matters.

5 Q. Have you previously testified before the New

6 York State Public Service Commission?

7 A. Yes. I have testified in numerous proceedings

8 before this Commission, including New York State

9 Electric and Gas's (NYSEG) most recent electric

i0 rate case (Case 05-E-1222), as well as all of

ii Rochester Gas & Electric Corporation's (RG&E)

12 rate cases over the last decade, including

13 RG&E's 2003 electric and gas rate case (Cases

14 03-E-0765 and 03-G-0766) .

15 Q. What are your responsibilities in this

16 proceeding?

17 A. Under the direct supervision of Mr. Thomas

18 D'Ambrosia, C.P.A., I assisted in the

19 examination of the books, records, and accounts

20 of Rochester Gas & Electric Corporation.

21 Q. What is the purpose of your testimony?

22 A. I will provide: i) a general overview of RG&E's

23 current Electric and Gas Rate Joint Proposals

24 (see cases 03-E-0765, 02-E-0198, and 03-G-0766),

2
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1 2) recent performance under the rate plans, 3)

2 an estimate of RG&E's forward looki_ rates of

3 return based upon its 2006 compliance filings

4 including proposed modifications to that claimed

5 return for regulatory purposes, 4) the

6 identification and quantification of potential

7 regulatory adjustments that the Commission may

8 want to consider as tangible positive benefits

9 to ratepayers as justification for its approval

i0 of the proposed acquisition, and 5) concerns and

Ii difficulties concerning these rate plans and

12 suggested modifications.

13 Q. Mr. Benedict is providing some additional

14 information on Staff's review of the NYSEG

15 electric rate plan compliance filings for 2002-

16 2006. Are you going to address RG&E's rate plan

17 compliance filings results?

18 A. No. Contrasted with NYSEG's electric rate plan

19 which ended in December 2006, RG&E's rate plans

20 will end in December 2008 and the review of such

21 plans will not be completed for at least two

22 years, since we expect the compliance filings

23 will not be finalized until late 2009.

24 Q. Are you sponsoring any exhibits?

3
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1 A. Yes. Exhibit (RPH-I) contains certain

2 information requests, Exhibit (RPH-2) contains

3 RG&E's Electric Income Statement, , Exhibit

4 (RPH-3) is RG&E's Gas Income Statement and

5 Exhibit m(RPH-4)consists of Gas & Electric

6 potential Positive Benefit Adjustments.

7 SUMMARY

8 Q. Please summarize your findings.

9 A. (I) RG&E's staff's regulatory adjusted return on
,7._7 % A

I0 equity (ROE) is currently about I_9__% for

ii electric delivery (RPH-) and 14.96%' for gas.

12 These ROEs are excessive considering Staff's

13 estimate for a fair rate of return, as testified

14 to by the Policy Panel.

15 (2) Exhibit (RPH -4) provides a listing of

16 potential regulatory adjustments that the

17 Commission could consider as tangible customer

18 positive benefits in consideration for approval

19 of the proposed acquisition. When combined with

20 the adjusted rates of returns above, the

21 Commission could consider requiring RG&E to

22 maintain its existing rates for an extended

23 period beyond Calendar Year 2008 or decreasing

24 RG&E's rates. (3) RG&E's fixed price electric

4
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1 commodity rates are excessive and should the

2 Commission consider extending this rate option

3 beyond 2008, it must be reduced.

4 OVERVIEW OF ELECTRIC RATE PLAN

5 Q. Please provide a general overview of RG&E's

6 Electric Rate Joint Proposal (Case 03-E-0765 and

7 02-E-0198) that it is currently operating under.

8 A. The Electric Rate Joint Proposal froze delivery

9 rates for a five year period - January i, 2004

i0 through December 31, 2008. The Joint Proposal

Ii also provided for the establishment of an Asset

12 Sale Gain Account (ASGA) from the net proceeds

13 of the sale of RG&E's Ginna Nuclear Power Plant.

14 The proceeds from the Ginna sale provided

15 refunds to customers of $II0 million over the

16 first four years of the Electric Rate Joint

17 Proposal. The Joint Proposal also enhanced

18 choice and flexibility by establishing multiple

19 commodity options. In addition, the Joint

20 Proposal provided for the unbundling of supply,

21 non-bypassable wires charges (NBC), and delivery

22 rates beginning in Calendar Year 2005. This

23 created a single delivery rate while allowing

24 for numerous commodity options from RG&E and

5
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1 retail choices from other energy service

2 companies (ESCOS).

3 Q. Does the Electric Joint Rate Proposal provide

4 for earnings sharing?

5 A. Yes. RG&E's earnings sharing is based upon the

6 total electric earnings for supply and delivery.

7 Earnings sharing is measured for each. calendar

8 year of the agreement (2004 - 2008) based upon

9 regulatory earnings exceeding the 12.25% return

i0 on equity (ROE1 sharing cap. The earnings

ii threshold may be increased by 0.25% based upon

12 the company meeting certain criteria regarding

13 customer awareness and migration. However, this

14 aspect of the Joint Proposal has not been

15 implemented. Equity for computing earnings

16 sharing is limited to 45% of the company's

17 capitalization and is capped at the company's

18 actual equity balances. Earnings in excess of

19 the sharing cap are shared equally (50%/50%).

20 The company is allowed to petition the

21 Commission for rate relief if earnings fall

22 below an 8.5% ROE, subject to conditions.

23 Q. Are there provisions in the Electric Joint Rate

24 Proposal addressing differences between cost

6
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1 projections and actual expenditures during its

2 term?

3 A. Yes. Under certain circumstance the company may

4 defer differences between actual results and

5 forecasts and may defer unexpected costs.

6 Q. Explain the general conditions and provisions

7 for deferral of these differences.

8 A. The company is allowed to defer cost variances

9 for future recovery or pass back variances in

i0 costs such as: property taxes, annual inflation

ii exceeding 4%, security costs, and interest costs

12 of variable rate debt. These deferrals are

13 potentially offset by 75% of the incremental

14 excess earnings if the company exceeds the

15 earnings sharing threshold during each

16 applicable period.

17 Q. Is the company also permitted to defer costs

18 associated with exogenous costs?

19 A. Yes. The company is allowed to defer costs or

20 savings associated with changes in accounting,

21 regulatory, legislative, and tax changes which

22 individually exceed $250,000. In addition, it

23 may defer the costs of exogenous events

24 exceeding $250,000 such as floods, riots,

7
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i terrorism, state or federal disasters, and Acts

2 of God, but only if they exceed $2 million in

3 the aggregate.

4 Q. Did the rates established by the electric Joint

5 Proposal provide for funding the costs of

6 reserves and amortizations of regulatory assets?

7 A. The Joint Proposal provided amounts for funding

8 environmental site remediation costs, major

9 storm reserves, and generating plant

I0 decommissioning. It also provided approximately

Ii $44 million on an annual basis, for the

12 amortization of supply related regulatory assets

13 recovered through RG&E's electric rates.

14 OVERVIEW OF GAS RATE PLAN

15 Q. Please summarize RG&E's Gas Rate Joint Proposal

16 (03-G-0766) currently in effect.

17 A. Like electric, the current gas agreement is for

18 a term of five years (January I, 2004 through

19 December 31, 2008). The rate plan provided for

20 an implementation of a Merchant Function Charge

21 (MFC) to collect indirect gas supply costs,

22 which was implemented on May i, 2004. The

23 implementation of the MFC, coupled with delivery

24 rates remaining constant, increased rates by

8
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1 $7.21 million. The company was also allowed to

2 implement a Weather Normalization Adjustment,

3 effective October 1, 2004.

4 Q. Does the Gas Joint Rate Proposal provide for

5 earnings sharing?

6 A. Yes. Earnings sharing is based upon the total

7 gas earnings for supply and delivery. The

8 earnings for sharing is measured for each

9 calendar year of the agreement (2004 - 2008)

i0 based upon regulatory earnings exceeding the

II 12.00% return on equity (ROE) sharing cap. The

12 earnings threshold may be increased by 0.25%

13 based upon the company meeting certain criteria

14 regarding customer awareness and migration.

15 Like electric, this provision was not

16 implemented. Equity for computing earnings

17 sharing is limited to 45% of the company's

18 capitalization and is capped at the company's

19 actual equity balances. Earnings in excess of

20 the sharing cap are shared on an equal basis

21 (50%/50%). The company is allowed to petition

22 the Commission for rate relief if earnings fall

23 below 8.5 % ROE, subject to conditions.

24 Q. Are there provisions in the Gas Joint Rate

9
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1 Proposal for addressing differences between cost

2 projections and actual costs during its term?

3 A. Yes. Under certain circumstances, the company

4 may defer differences in forecasts and also

5 unexpected costs.

6 Q. Explain the general conditions and provisions

7 for these differences.

8 A. The company is allowed to defer cost variances

9 for future recovery or pass back variances in

I0 costs such as: property taxes, annual inflation

II exceeding 4%, security costs, and interest costs

12 of variable rate debt. These deferrals are

13 potentially offset by 75% of the incremental

14 excess earnings if the company exceeds the

15 earnings sharing threshold during each

16 applicable period.

17 Q. Is the company also permitted to defer exogenous

18 costs?

19 A. Yes. The company is allowed to defer costs or

20 savings associated with changes in accounting,

21 regulatory, legislative, and tax changes in

22 excess of $i00,000 and exogenous events such as

23 flood, riots, terrorism, state or federal

24 disasters, and Acts of Gods in excess of

I0
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2 REVIEW OF THE RATE PLANS

3 Q. Is the company obligated to submit any reports

4 detailing its financial performance under the

5 Joint Proposals?

6 A. Yes. The company is required under the Joint

7 Proposals, to file Electric and Gas Annual

8 Compliance Filings (ACF) subsequent to the

9 completion of each calendar year of the

i0 agreement. Rochester Gas & Electric has

ii submitted filings for calendar years; 2004, 2005

12 and 2006.

13 Q. Are the company's Annual Compliance filings

14 subject to change and recalculation?

15 A. Yes. The company annually revises prior

16 calendar year filings with changes and

17 modifications. In the instance of the last

18 company filing made for Calendar Year 2006, the

19 company also submitted revised compliance

20 filings for calendar years 2004 and 2005.

21 Q. Are the company revisions minor in nature?

22 A. No. For example, in its latest submittal for

23 Calendar Year 2006, the Company submitted a

24 revised Calendar Year 2005 filing for electric.

ii
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1 Per the revised 2005 electric filing, it reduced

2 Calendar Year 2005 Balance Available for Common

3 Equity by over $3 million, from its original

4 filing.

5 Q. Have you completed your audits of the company's

6 past compliance filings?

7 A. No. Given that the rate plans are on-going and

8 the pattern of the annual revisions to prior

9 year's filings, Staff's audits are ongoing.

I0 Q. Given your statement that Staff has not finished

II its audit of RG&E electric's and gas compliance

12 filings for 2004-2006, why is this testimony

13 relevant at this time?

14 A. This shows that there are significant unresolved

15 regulatory liabilities associated with Energy

16 East that Iberdrola would not be aware of. We

17 are putting Iberdrola on notice that we intend

18 to pursue these adjustments in the near future.

19 Further, presentation of this information at

20 this time provides further support that RG&E's

21 electric rates are too high since significant

22 customer credits will be enabled that can be

23 used to reduce or stabilize those rates, in the

24 absence of the proposed acquisition.

12
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1 Q. Would acceptance of any Staff adjustments to

2 RG&E's 2004-2006 compliance filings constitute a

3 benefit of this acquisition?

4 A. No. These credits owned ratepayers will be

5 pursued sometime in 2009, regardless of this

6 acquisition.

7 Q. Describe RG&E's reported financial performance

8 during the time the company has been subject to

9 the Joint Proposal for the Gas Department.

i0 A. The latest Annual Compliance Filings submitted

Ii by the company show that for the Gas Department

12 that it earned a return on equity (ROE) of

13 9.96%, 8.69% and 9.88% for the Calendar Years

14 2004, 2005 and 2006 respectively. The Company

15 reported 3 year average (2004-2006) ROE for Gas

16 was 9.51%.

17 Q. What do the latest Company's annual filings show

18 for the Electric Department?

19 A. The Company submitted Annual Compliance Filings

20 for the Electric Department indicate a ROE of

21 6.08%, 15.20% and 14.66% for the Calendar Years

22 2004, 2005 and 2006 respectively. The average

23 for the 3 year period (2004-2006) was 11.98%.

24 These results reflect RG&E's combined electric

13
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1 delivery and commodity businesses.

2 Q. Did the ROE produced during the first 3 years of

3 the Electric Rate Joint Proposal generate excess

4 earnings in any of the years?

5 A. Yes. In Calendar Year 2005, the Company's ROE

6 calculation of 15.20% produced excess earnings

7 of $21.3 million. The customer's 50% share of

8 this amount was $10.65 million. In Calendar

9 2006, the Company's ROE calculation produced a

i0 return of 14.66%, which produced $16.76 million

ii of excess earnings, of which customers 50% share

12 amounted to $8.38 million.

13 Q. Has the RG&E deferred any costs for future

14 recovery from ratepayers under the Joint

15 Proposals?

16 A. Yes. As noted above, the Joint Proposals

17 permitted the company to seek deferral of costs

18 above or below specified forecasted target

19 amounts (i.e. property taxes, inflation,

20 variable rate debt, etc.) and also allowed to

21 RG&E to seek deferrals of the costs of

22 unforeseen exogenous events (i.e. accounting,

23 tax or regulatory mandates etc.).

24 Q. What was the magnitude of these deferrals

14
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1 claimed during the first three years of RG&E's

2 Joint Proposals?

3 A. Under the Electric Rate Joint Proposal, the

4 company deferred approximately $5.9 million of

5 items subject to reconciliation in excess of

6 targeted amounts and $6.7 million of exogenous

7 costs. These deferral amounts were almost

8 entirely offset with the ratepayer's share of

9 excess earnings in Calendar Years 2005 and 2006.

I0 Under the Gas Rate Joint Proposal the company

ii has recorded deferrals of approximately $4.7

12 million of items subject to reconciliation to

13 forecasted target amounts and a $1.7 million

14 ratepayer credit for exogenous costs (due mostly

15 to a favorable IRS audit). The gas deferred

16 costs remain on the company's books since RG&E

17 claims that it has not achieved excess earnings

18 as defined in the gas rate plan.

19 Q. Please describe reserve accounting.

20 A. Reserve accounting allows the company to

21 establish funds supported by ratepayers to pre-

22 fund known but difficult to quantify' future

23 liabilities. An example of this would be

24 environmental site remediation and clean up
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1 costs. Generally, it is preferable to begin

2 funding such liabilities in advance rather than

3 wait, even if all future events have not

4 occurred and amounts are not known. The

5 approach helps avoid future rate shock and

6 yields a more equitable allocation of cost

7 responsibility between current and future

8 customers.

9 Q. Did the Electric and Gas Joint Proposals provide

i0 for reserve accounting for certain items?

ii A. Yes. The Electric Joint Proposal provided an

12 annual expense accrual of $1.4 million for

13 environmental site remediation, $2 million

14 annually for major storms, and $2 million per

15 year for decommissioning of a retired power

16 generating plant (Beebee). RG&E was also

17 provided with a $2 million reserve to fund

18 customer outreach and education (O&E) associated

19 with the transition to competitive choice, over

20 the entire five year term of the agreement. The

21 Gas Joint Proposal provided for a $600,000

22 annual accrual for environmental site

23 remediation. The net differences between the

24 accrued expense amounts provided for in rates
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1 and the amounts actually incurred by the company

2 are reflected as an asset or liability in a

3 reserve account balance for each item.

4 Q. Are these reserves adequately funded?

5 A. No. Staff is concerned that the reserves are

6 insufficient, due to the rising costs of

7 environmental site remediation, storm cost

8 restoration, and decommissioning costs of

9 retired generation plants. An increase in

i0 reserve funding would facilitate spreading the

ii funding of these potential high costs of these

12 items over a period of time, rather than when

13 the final exact costs are ultimately known.

14 Q. How did the Electric Rate Joint Proposal resolve

15 the issues concerning Russell Station?

16 A. The Joint Proposal anticipated the eventual

17 retirement of RG&E's Russell generating station.

18 Upon retirement of Russell, the company would

19 remove $37.5 million of the fixed Russell cost

20 components from the NBC (avoided O&M,

21 depreciation, taxes, return on equity and income

22 taxes) and also remove the variable component

23 associated with the market value of its output.

24 The Joint Proposal also addressed recovery
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1 through the non-bypassable charge (NBC) of the

2 continuing costs associated with the Russell

3 plant. These costs include property taxes, O&M

4 expense, and decommissioning. The Electric Rate

5 Joint Proposal also acknowledges that an amount

6 for decommissioning funding associated with

7 Russell may be required in the future. I will

8 address this further in the Positive Benefit

9 section of my testimony below.

i0 Q. Did the Joint Proposals contain capital

ii expenditure targets?

12 A. Yes. The Electric Joint Proposal set a target

13 for transmission and distributions capital

14 expenditures (CAPEX) of $280 million for the

15 entire five year term of the agreement. If

16 actual expenditures fail short or exceed the

17 target by more than $25 million, the company

18 will accrue interest on the balance (that has

19 not accrued allowance for funds used during

20 construction) beginning at the end of! Year five.

21 The Gas Joint Proposal contained a target of

22 $32.5 million for government-mandated capital

23 projects. The company would accrue interest on

24 any overage of thistarget, beginning at the end
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1 of Year five. According to the ACFs, as of

2 December 2006, RG&E has not currently reached

3 the capital expenditures targets described.

4 CAPEX is discussed further in the testimony of

5 Staff Witness Dickens and the Gas Rate Panel.

6 RATE PLAN CONCERNS AND MODIFICATIONS

7 Q. Do you have any concerns or problems regarding

8 the Joint Proposals and RG&E Annual Compliance

9 Filings?

i0 A. Yes. The company has tended to make

Ii interpretations of many of the items in the

12 Joint Proposal that favor its own interests.

13 Q. Do you have any examples of such

14 interpretations?

15 A. Yes. In the case of the major storms, the

16 company is allowed to charge to the major storm

17 reserve costs of storms that affect at least 10%

18 of its customers and/or results in service

19 interruptions and cost more than $250,000 to

20 restore service. In RG&E's 2005 Electric Annual

21 Compliance Filing, the company deferred $354,605

22 for cost associated with "Heat Wave" storm

23 costs.

24 Q. Does hot weather and humidity constitute a
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1 _storm"?

2 A. No. The company incurred record peak load

3 during this "Heat Wave" storm, which may have

4 stressed RG&E distribution system, but this is

5 not a storm, rather it is a predictable,

6 recurring event. The company also billed

7 customers for their use of the increased

8 consumption during the event. These increased

9 revenues were not deferred.

I0 Q. Did the actually company meet the $250,000

ii dollar threshold criteria for storm deferral

12 mentioned above?

13 A. No. In order to reach the deferral threshold,

14 the company included all costs associated with

15 the restoration of service, not just incremental

16 costs such as outside services and materials.

17 The company included labor, benefits, and costs

18 of its transportation equipment to calculate the

19 heat "storm" costs; however these cost

20 components were all separately forecast and

21 recovered in the rate joint proposal. Removal

22 of these non-incremental costs would decrease

23 its costs below the $250,000 expense deferral

24 threshold.
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1 Q. Can you provide other examples of your concerns

2 and problems with the current Rate Joint

3 Proposals?

4 A. Yes. The company was allowed to establish a

5 reserve of $2 million for Commission "required"

6 outreach and education (O&E) associated with

7 retail choices, which it was expected to spend

8 over the entire five year term of the Electric

9 Rate Joint Proposal. The company would defer

I0 the difference between actual costs and the $2

Ii million in the reserve for recovery at the end

12 of the term.

13 Q. Why did the Joint Proposal contain that O&E

14 provision?

15 A. Staff was concerned that RG&E would not

16 adequately educate and promote customer choice,

17 i.e., not spend the money allowed in rates. As

18 a result, we insisted upon a provision that

19 ensured RG&E spent the funds allotted to O&E

20 activities or return it to customers. RG&E was

21 also concerned that the Commission would order

22 or impose some significant new O&E programs

23 beyond those contemplated in the Rate Plan.

24 Q. What level of spending has the company attained
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1 in regards to the "required" outreach and

2 education in the first three years of the

3 electric rate plan?

4 A. RG&E has spent $2.6 million in year one, $1.4

5 million in year two and $2.2 million in year

6 three. The company has spent over $6.2 million

7 and the deferral balance is presently over $4.2

8 million.

9 Q. Is amount of spending on customer outreach and

i0 education reasonable in light of the $2 million

ii allowance the company was forecast to spend?

12 A. No. The $2 million was a guideline for

13 expenditure for reasonable _required" outreach

14 and education over the five year period of this

15 agreement. The company has spent more than 300%

16 of the amount envisioned for the entire five

17 year plan by year three. Under RG&E's

18 interpretation, the customers are now liable to

19 pay back this deferred amount in the future.

20 Staff does not believe this amount of

21 discretionary spending was "required" by the

22 Commission and should not be funded by

23 customers.

24 Q. Did you encounter problems with the manner the
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1 company deferred costs associated with security

2 expenditures?

3 A. Yes. The Joint Proposals set targets for the

4 costs of obtaining security services from

5 outside vendors. When the company reconciled

6 the amount of its security expenditures to the

7 targets, it used not only outside security

8 costs, but also internal labor, benefits, and

9 other cost elements. These other cost elements

I0 were forecasted separately elsewhere in the

II Joint Proposals and accordingly do not qualify

12 for deferral treatment. The company has claimed

13 during the first three years of the electric and

14 gas joint proposals a security deferral of

15 $550,000 to be recovered from ratepayers.

16 Q. What is the proper amount that should be

17 deferred for security costs?

18 A. Based on targets for outside services costs, the

19 proper amount should actually be an amount owed

20 to the customers of approximately ($585,000) for

21 Calendar Years 2004 through 2006. This

22 difference between the Staff and the company

23 amounts is over a $I.i million.

24 Q. Can you give another example of the company's
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1 questionable interpretation of the Joint

2 Proposal's language?

3 A. Yes. In the case of the major storm reserve,

4 one of the clauses in the Joint Proposal to

5 determine what constitutes a major storm was

6 that it cost the company more than $250,000 per

7 event. If the storm cost less the $250,000, the

8 cost would be charged to expense.

9 Q. How did the company interpret this expense

i0 level?

ii A. For the first two years (Calendar Year 2004 and

12 2005) of the agreement, the company interpreted

13 the threshold level correctly. For example, if

14 a storm restoration total cost was $500,000, but

15 $300,000 was for capital costs (i.e., poles,

16 wire, cost of removal, etc.) and $200,000 was

17 for expensed items, the company did not defer

18 any costs, because the $300,000 was capitalized

19 and would be recovered from ratepayers over time

20 through depreciation and rate of return on

21 invested capital. The remaining $200,000 did

22 not exceed the $250,000 expense threshold

23 stipulated in the joint proposal, and was not

24 deferred.
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1 Q. Did the company make a different interpretation

2 in Calendar Year 2006 Annual Compliance Filing?

3 A. Yes. The company began to interpret the

4 $250,000 threshold to include all costs,

5 including capitalized costs. The company then

6 went back to the preceding two years (Calendar

7 2004 and 2005) and retroactively applied its new

8 interpretation of the threshold to include

9 capitalized costs. By applying its new

i0 standard, the company was able to defer

Ii additional costs to the storm deferral that were

12 not eligible for recovery.

13 Q. Is the company's new interpretation correct?

14 A. No. The 8250,000 was designed to protect the

15 company from incremental major storm expenses

16 during the term of joint proposal. Capital

17 costs associated with restoration would be

18 recovered in the future from ratepayers from

19 depreciation and return on its investment over

20 the life of the asset.

21 Q. Has the company made any changes in allocating

22 costs from what was anticipated in the Joint

23 Proposals?

24 A. Yes. In the instance of site remediation costs,
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1 the Joint Proposals allocated costs 70% to

2 Electric and 30% to Gas. However, in the

3 company's Annual Compliance Filings, these costs

4 were allocated 80% Electric and 20% to Gas.

5 Q. Has the company given any notification or reason

6 for this change in allocation?

7 A. No, it has not given any reason for the change

8 in allocations between the Gas and Electric

9 Departments.

I0 Q. Are the items you have discussed above

Ii concerning the Joint Proposals address all of

12 your concerns and audit adjustments for

13 company's Annual Compliance Filings?

14 A. No. As I have previously stated my testimony,

15 the company's Filings are subject to revision

16 and updates. Staff's audits are also ongoing,

17 subject to new findings and changes.

18 Q. Please provide a general summary of RG&E

19 commodity options available to customers under

20 its Electric Joint Proposal.

21 A. All customers receive delivery service from

22 RG&E. RG&E customers have the option to choose

23 their commodity supply from either energy

24 service companies (ESCOs) or RG&E. Customers
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1 choosing RG&E commodity can select from two

2 price options: the variable price option (VPO)

3 or a fixed price option (FPO). For the VPO

4 customer, the price of commodity can fluctuate

5 monthly, based on average market prices for the

6 month. The non-bypassable wires charge (NBC)

7 also fluctuates monthly. For the FPO, the

8 commodity and NBC are set prior to the commodity

9 option period based on forward looking prices

i0 for the commodity rate period and remains

ii constant through the period. The referenced

12 wholesale commodity price is then multiplied by

13 135% to determine the fixed commodity price

14 component for the FPO rate by class.

15 Q. How are electric commodity earnings shared

16 between shareholders and customers?

17 A. Commodity earnings are included in total

18 electric earnings used for determining earnings

19 sharing. Once the company's earnings exceed the

20 12% ROE ceiling, the calculated excess earnings

21 are share equally (50%/50%) between shareholders

22 and customers.

23 Q. Do you have any indication of the amount of

24 commodity profits RG&E has earned?
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1 A. Yes. According to Response IBER-0218 to DPS-

2 137, RG&E achieved about $19 million of

3 commodity profits in 2006.

4 Q. Is this the same earnings sharing mechanism used

5 by RG&E's affiliated Energy East Company New

6 York State Electric and Gas (NYSEG)?

7 A. No. NYSEG has separate earnings sharing for

8 commodity and delivery. The recent Joint

9 Proposal adopted in Case 07-E-0479, modified the

I0 pricing methodology of NYSEG's FPO, as well as

ii the earning sharing associated with it.

12 Q. How was the FPO calculated for NYSEG in this

13 recent proceeding?

14 A. NYSEG now uses a conversion factor of a 6 mils

15 per kwh adder and a 16.9% multiplier when it

16 calculates the retail market supply price

17 charged to FPO customers.

18 Q. Did the recent NYSEG Joint Proposal modify the

19 earnings sharing between shareholders and

20 customers?

21 A. Yes. Under NYSEG current sharing plan, NYSEG

22 retains the first $i0 million (pre-tax) of

23 commodity earnings and shares any commodity

24 earnings above the $i0 million by allocating 85%
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1 to ratepayers, while retaining 15%. The NYSEG

2 Joint Proposal advances $5 million of the

3 customer's share of commodity earnings, subject

4 to offset from later customer's portion of

5 commodity earnings. The customers are not at

6 risk from any losses associated with FPO. The

7 Joint Proposal also promotes numerous Commission

8 policies such as: simplifying commodity price

9 comparisons, continuation of the purchase of

I0 receivables available to ESCOs, simplification

ii of the retail access program, true-up of the

12 non-bypassable charges, and migration of large

13 customers to mandatory hourly pricing.

14 Q. There seems to be a large difference between

15 RG&E and NYSEG in the FPO price calculation and

16 earnings sharing mechanisms. Should RG&E's

17 future rate offerings and mechanisms be modified

18 to incorporate the more current Commission

19 orders on these commodity issues?

20 A. Yes. The Commission order in Case 05-E-1222

21 (see Order Adoptin 9 Recommended Decision with

22 Modifications, issued August 23, 2006) adopted

23 the ALJ's _finding that the current 35% mark-up

24 was excessive" (page 25). As a result, should
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1 the Commission allow RG&E's FPO to continue

2 beyond 2008 it should order RG&E to reduce the

3 commodity markup to the level of markup provided

4 to NYSEG. In addition, it should also require

5 RG&E to modify the earnings sharing mechanism to

6 be more in line with NYSEG's.

7 Q. How should RG&E's earnings sharing mechanism be

8 modified?

9 A. First, commodity should be separated from

I0 delivery as NYSEG has done. Then, RG&E's

ii commodity earnings should be shared in the same

12 proportion as NYSEG's. This would result in

13 85%/15% sharing of commodity earnings with RG&E

14 retaining the first $4.5 million pre-tax. This

15 amount is equivalent in basis points to NYSEG's

16 earnings sharing.

17 Q. Do you have any other proposed modifications?

18 A. Yes. RG&E's earnings sharing provisions need to

19 be modified to reflect separation of commodity,

20 the lower ROE and equity ratio, and the positive

21 benefits adjustments (PBAs) discussed below.

22 REGULATORY ADJUSTMENTS

23 Q. You have presented the rates of return shown

24 from the RG&E's Annual Compliance Filings
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1 earlier in your testimony; would this ROE be

2 different if you were setting rates today?

3 A. Yes. The rates of return shown in the company's

4 compliance filing would change. In a rate

5 proceeding Staff would incorporate an updated

6 rate of return and capital structure, updated

7 interest rates, regulatory adjustments such as

8 the removal of incentive compensation (per

9 recent NYSEG Case 05-E-1222), expiration of cost

i0 to achieve amortization, removal of donations

ii from regulated expense, removal of capitalized

12 software in rate base, and the inclusion of the

13 ASGA liability balance in rate base.

14 Q. Please explain the regulatory adjustment to

15 remove capitalized software form rate base.

16 A. In the latest NYSEG rate case (05-E-1222), the

17 Commission deemed the capitalized software was a

18 Cost-to-Achieve item of the merger of Energy

19 East and RG&E. These Cost-to-Achieve expenses

20 were to be written off by the end of 2008. I

21 have removed capitalized software to reflect it

22 as a cost to achieve in the same manner as the

23 Commission ordered in the 2005 NYSEG electric

24 rate case.
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1 Q. Explain the regulatory adjustment to deduct the

2 ASGA regulatory liability in rate base.

3 A. I have included the ASGA in rate base as the

4 Joint Proposal excludes it until the term of the

5 rate plan expires. The inclusion of the ASGA in

6 rate base is the typical rate treatment of a

7 regulatory liability.

8 Q. Explain the regulatory adjustment to reflect the

9 expiration of cost to achieve amortization.

i0 A. This adjustment is associated of the costs to

ii achieve the Energy East and Rochester Gas

12 merger. The costs associated with the merger

13 were amortized over a period coinciding with the

14 time period of the JP, which end in 2008. I

15 have reflected the expiration of this

16 amortization.

17 Q. How are Staff's adjustments presented in your

18 exhibits?

19 A. These aforementioned adjustments, are presented

20 in Exhibit (RPH-2) (Electric Income Statement

21 and supporting schedules) and Exhibit (RPH-3)

22 (Gas Income Statement and supporting schedules),

23 showing the company's Calendar Year 2006 (latest

24 company annual compliance filing) as a starting
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1 point for Staff's presentation. The Company's

2 2006 Electric filing was modified to remove

3 commodity revenues and expenses to show delivery

4 amounts only. The commodity and delivery amounts

5 were derived from the company response IBER-0218

6 to DPS-137.

7 POSITIVE BENEFITS ADJUSTMENTS

8 Q. Why are you proposing these positive benefit

9 adjustments (PBAs)?

i0 A. It is my understanding that positive benefits

Ii are a requirement for Commission approval of an

12 acquisition.

13 Q. How did you select your proposed list of PBAs

14 shown on Exhibit (RPH-4)?

15 A. The list of PBAs is comprised of a combination

16 of the elimination of regulatory assets (debits)

17 and increases in reserves to provide for future

18 adequate regulatory reserves (credits), both of

19 which may require additional future funds from

20 customers. A significant benefit of the

21 elimination regulatory assets or the provision

22 of increases in regulatory reserves is that they

23 do not affect the company's current cash flow or

24 impact other on-going expenses. This should
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1 enable RG&E to maintain service quality.

2 Q. If the Commission were to adopt some or all or

3 your proposed PBAs, would that affect the

4 company's rates of return?

5 A. The future earnings of RG&E, after positive

6 benefit adjustments to regulatory assets and

7 future funding of future reserves, would show

8 increased rate of returns for both electric and

9 gas, as shown on Exhibits (RPH-2) Electric

i0 and (RPH-3) Gas. Electric return on equity

II would be_% and gas would be 15.98%. The

12 forward looking statements employ an updated

13 equity ratio of 38% as recommended by Staff

14 witness Barry. This level is lower than the

15 current 45% used by the company in its annual

16 filing.

17 Q. Please explain the PBA Delivery Stranded Cost

18 adjustments listed on Exhibit (RPH-4).

19 A. The Loss on Reacquired Debt is associated with

20 losses due to early refunding of debt issues.

21 These losses are amortized and included in the

22 interest costs as part of the overall cost of

23 capital. The 2003 Ice Storm deferral is

24 associated with costs associated with storm
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1 restoration costs.

2 Q. Describe the Positive Benefit Adjustments shown

3 in the ACF Deferral section of your schedule.

4 A. These amounts are associated with costs that

5 were deferred under the Electric and Gas Joint

6 Proposals (Cases 03-E-0765 and 03-G-0766).

7 Q. Describe the Positive Benefits proposal for

8 Operating Reserve section of your exhibit?

9 A. I have increased the Storm Reserve by $I0

I0 million to pre-fund future storm costs based

ii upon an estimated 5 years of storms expense at

12 $2 million per year. I have also made an

13 adjustment to Environmental Site Remediation

14 regulated asset account for the latest known

15 amount.

16 Q. Describe the amounts under the Fixed Supply

17 related Regulatory Asset section.

18 A. These amounts are associated with RG&E losses

19 associated with sales of generation plants (Nine

20 Mile 2 and Oswego 6) and buyout of Non-Utility

21 Generator purchased power contract (Allegheny).

22 Q. What do the amounts under the Decommissioning

23 section correspond to?

24 A. The amounts shown are to fund future
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1 decommissioning costs of retired RG&E generation

2 plants. The amounts shown are estimates based

3 on the latest available data.

4 Q. Please explain the proposed expense increases to

5 reserve items listed on Exhibit (RPH-4).

6 A. These costs are related to the funding of

7 reserves to offset future potential costs

8 associated with events that are unpredictable or

9 of an undetermined nature, such as storm costs,

I0 environmental site remediation, and

ii decommissioning costs of retired generation

12 plant (Beebee and Russell).

13 Q. What are the resulting rates of return on equity

14 when the proposed positive benefits are combined

15 with the adjusted regulatory return?

16 A. The electric return on equity increases from

17 company compliance filing of I0.II (delivery V

3_.oiO/o
18 only) I0.Ii to_l-% resulting in an increase

_lo,_ X
19 in annual over earnings of about _million

20 when compared to the 9.0% fair ROE, as addressed

21 by the Policy Panel. The gas return on equity

22 increases from 9.88% to 15.98% resulting in an

23 annual over earnings of about $16.8 million.

24 ELECTRIC RATE PLAN CONCERNS AND MODIFICATIONS
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1 Q. What modifications should be made to the

2 earnings sharing mechanism based upon Staff

3 Policy Panel updated rate of return?

4 A. Based upon the updated rate of return and his

5 recommended return on equity of 9.0%, the

6 customer/company sharing should begin with a
9.oo°A

_ 50%/50% sharing of earning above a _ ROE. V

8 The next tier of sharing would begin above a ROE

9 of 10.0% ROE, with sharing 75% to the customers

i0 and 25% to the company. The sharing mechanism

Ii would continue with an upper limit of 11.0% ROE,

12 above which 100% of excess earnings would be

13 directed to the customers.

14 Q What additional rate provisions should be

15 considered for the Electric Rate Plan if the

16 Commission approves the acquisition?

17 A. The Commission has ordered that a revenue

18 decoupling mechanism be implemented, as

19 testified to by the Staff Gas Rates Panel.

20 Besides the customer protection, rate levels,

21 positive benefit adjustments, and earnings

22 sharing, customer service mechanisms should also

23 be a condition of approval. Consistent with the

24 PBA proposals above, which minimize stranded
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1 costs, the potential for future stranded costs

2 should be reduced. The threshold for deferral

3 of Accounting, Regulatory, Legislative, and tax

4 mandated should be increased from $250,000 to

5 $500,000. The exogenous cost threshold should

6 be increased to $2.5 million form the current $2

7 million, with individual items of less than

8 $500,000 not eligible for inclusion in the

9 aggregate threshold. Furthermore, the costs of

i0 Commodity Outreach and education, property tax

ii and stray voltage costs would no longer be

12 eligible for deferral treatment.

13 Q. NYSEG and RGE have proposed a surcharge for its

14 advanced metering initiative (AMI). What is the

15 status of that proposal?

16 A. In February, 2007 estimated surcharges were

17 filed and these estimates were later reduced in

18 May, 2007.

19 Q. Does Staff have concerns with the proposal to

20 charge customers a surcharge for AMI?

21 A. Yes. These concerns and recommendations are

22 addressed by Staff witness Benedict.

23 RG&E Asset Sales Gain Account (ASGA)

24 Q. The company's ASGA account was established from
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1 the proceeds of the sales of its Ginna Nuclear

2 Power Plant. What have the balances been over

3 the term of the Joint Proposal per the company's

4 compliance filings?

5 A. The company's filings have shown the following

6 balances (in million):

7 Beginning Balance 2004: $389.6

8 Ending Balance 2004 $315.8

9 Ending Balance 2005 $266.8

i0 Ending Balance 2006 $206.4

ii Q. What are the major causes of the change in the

12 ASGA balances?

13 A. The company has refunded $ii0 million to

14 customers, and deducted sales incentives,

15 interest, and Purchased Power Agreement credits.

16 Q. Is RG&E currently using credits from its ASGA

17 balance to moderate its electric rates?

18 A. Yes. According to the terms of its electric

19 Joint Proposal, RG&E uses credits from its ASGA

20 account to moderate its electric rates. These

21 credits are deductions from RG&E's ASGA balance.

22 Q. Why is RG&E using ASGA credits to moderate its

23 electric rates?

24 A. RG&E uses ASGA credits is to offset cost
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1 increases resulting from the increased costs of

2 the Ginna Purchase Power Agreement (PPA) versus

3 the costs of Ginna under RG&E ownership. The

4 Ginna PPA was entered into as part of the

5 transaction involving the sale of the Ginna

6 nuclear plant. Bill increases result because

7 the PPA contract prices paid by RG&E are higher

8 than the amounts embedded in RG&E's rates for

9 Ginna. These credits reduce RG&E's rates back

i0 to the amounts embedded for Ginna.

ii Q. what amounts has RG&E deducted for this PPA

12 impact?

13 A. RG&E will have withdrawn $234.9 million from the

14 ASGA to offset the Ginna PPA costs between 2004-

15 2008. The annual amounts credited to customers

16 resulting from the PPA have been as follows:

17 Year ASGA Credit

18 2004 $28.0 million

19 2005 $30.5 million

20 2006 $55.4 million

21 2007 $63.8 million

22 2008 $57.0 million

23 Q. What will happen to RG&E's electric rates after

24 the ASGA credits are fully utilized as a result

4O
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1 of the PPA costs?

2 A. There is a looming structural deficit in RG&E's

3 electric rates. All other things equal, RG&E's

4 electric rates will have to increase by

5 approximately $60 million, unless some other

6 offsetting adjustments are made.

7 Q. Does RG&E's proposal to maintain the existing

8 rate plans address this concern?

9 A. No. In fact, at best, if RG&E continues to use

I0 the approach from its Electric JP and deducts

ii the increased costs of the PPA from the ASGA,

12 this increase could come to bear in 2010.

13 Q. Does Staff's PBA proposal help to mitigate this

14 future increase?

15 A. Yes. When the rates rise for the Ginna PPA, the

16 PBA adjustments can mitigate this large

17 increase.

18 Q. Do you have any other recommendations concerning

19 the rate treatment of RG&E's ASGA?

20 A. Yes. The Commission should consider deducting

21 the remaining ASGA balance (estimated to be

22 $80.2 million) from RG&E's electric rate base

23 beginning in 2009, upon the expiration of the

24 current RG&E electric rate plan. Currently the

41
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1 ASGA balance accrues interest at a rate of 10%

2 per year.

3 Q. Why are you recommending this change?

4 A. The rate base reduction can contribute to the

5 mitigation of the looming Ginna PPA related rate

6 increase described above.

7 CONCERNS AND MODIFICATIONS TO THE GAS PLAN

8 Q. What modification should be made to the earning

9 sharing mechanism based upon the Staff Policy

I0 Panel updated rate of return?

ii A. Based upon Mr. Barry's updated rate of return

12 and his recommended return on equity of 9.0%,

13 the customer/company sharing should begin with a

V
14 50%/50% sharing of earning above a 9-_% ROE.

15 The next tier of sharing would begin above a ROE

16 of 10.0% ROE, sharing 75% to customer and 25% to

17 company. The sharing mechanism would continue

18 with an upper limit of 11.0% ROE, above which

19 the customers would retain 100% of excess

20 earnings.

21 Q. What provisions in the Gas Joint Proposal should

22 be modified if the Commission approves the

23 acquisition?

24 A. Consistent with the PBA proposals above, which

42
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1 minimize RG&E's stranded costs, the potential

2 for future stranded costs should be reduced if

3 the Commission approves the proposed the

4 acquisition. The threshold for deferral of

5 Accounting, Regulatory, Legislative, and tax

6 mandated should be increased from $i00,000 to

7 $200,000. The exogenous cost threshold should

8 be increased to $i.0 million from the current

9 $850,000, with individual items of less than

i0 $150,000 not eligible for consideration in the

ii aggregate threshold. Furthermore, the costs of

12 property taxes would no longer be deferrable.

13 CONCLUSION

14 Q. Please summarize your position.

15 A. RG&E's electric and gas rates are currently

16 above the level that the Commission would allow

17 in a rate proceeding. Consequently, the

18 Commission could lower rates as a condition of

19 approving the acquisition. In addition, the

20 proposed elimination of regulatory assets and

21 increased reserves would help to provide

22 sustainable rates at lower rate levels or at the

23 current rate levels for an extended period

24 beyond 2008.
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1 Q. Does this conclude your testimony?

2 A. Yes.

44
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1 BY MR. VAN RYN:

2 Q. Mr. Haslinger, did you prepare four exhibits in this

3 proceeding?

4 A. Yes, I did.

5 Q. Do you have any corrections to those exhibits?

6 A. Yes, I do.

7 Q. Could you go through them?

8 A. In Exhibit 2, the re-acquired debt adjustment did not

9 carry forward to the schedule for the revenue requirement, so

i0 that re-acquired debt is now in there, and the slight change for

Ii Voice Your Choice was reassigned from a PBA to a regulatory

12 adjustment, and in Exhibit 4, the PBA schedule had a sell error.

13 I corrected for that for an addition. I also took out Voice Your

14 Choice as a PBA and assigned it to a regulatory adjustment.

15 Q. And what did you do for Exhibit 3?

16 A. Exhibit 3 was included as a revised schedule to include

17 all the associated scheduled work papers.

18 Q. With those corrections, are your exhibits true and

19 correct, to the best of your knowledge?

20 A. Yes, they are.

21 MR. VAN RYN: Your Honor, I would like the four

22 exhibits of Robert Haslinger marked for identification.

23 JUDGE EPSTEIN: One-eighteen through one-twenty-one.

24 (Exhibit Numbers 118 through 121 were marked for
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i identification.)

2 MR. VAN RYN: The witness is available for

3 cross-examination.

4 JUDGE EPSTEIN: Petitioners.

5 MR. CONNOLLY: Thank you, your Honor.

6 CROSS-EXAMINATION

7 BY MR. CONNOLLY:

8 Q. Mr. Haslinger, I'm going to start with the last comment

9 you made, and I'll start that first, and that was changing from a

i0 PBA to a regulatory deduct of money spent on Voice Your Choice?

ii A. Yes.

12 Q. How much money was involved?

13 A. I believe it was $4,285,000, I believe. Yes.

14 Q. And what page in your testimony is that?

15 A. I believe it shows up in one of my PBA adjustments

16 associated with --

17 Q. Is it on page 22 of your direct testimony?

18 A. I believe that explains it, yes.

19 Q. There was an exhibit introduced the other day, Exhibit

20 Number 40, that was requested by you, and it was done on August

21 12th, 2005. Do you have that exhibit?

22 A. Was it in an interrogatory?

23 Q. It was a response SR-05-0049-RGE. Let me get it.

24 A. Do you have a copy of it? Would you give me the SR
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1 number again?

2 Q. SR-05-0049-RGE.

3 A. What's that active file, 00 --

4 Q. Actually, let me just ask you this --

5 MR. CONNOLLY: can you give him a copy of Exhibit

6 40?

7 MR. VAN RYN: I have it.

8 Q. Do you have that document?

9 A. I believe so.

I0 Q. Have you seen that document before?

ii A. Yes, I have.

12 Q. That document was introduced as an exhibit by Staff

13 several days ago.

14 A. Correct.

15 Q. Have you had any communications with the company with

16 regard to your concern over the amount of money spent on Voice

17 Your Choice?

18 A. I believe this expresses my concern over the Voice Your

19 Choice.

20 Q. When were these moneys spent?

21 A. In 2004. I believe they spent some in 2005, 2006, 2007.

22 Q. And did you respond to the company after this data

23 response was given back to you?

24 A. I didn't feel it was necessary.
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1 Q. You did not. Did you read the response?

2 A. Yes, I did.

3 Q. Did you ask then Chairman Flynn whether or not he had

4 indicated as quoted in the last paragraph on page 2 under A,

5 that, "Despite some bumps in the road, the initiative was a

6 tremendous success from my prospective, and a great deal of

7 credit goes to Energy East's Jim Laurito for working through the

8 difficulties in cooperating with our Office of Retail Market

9 Development." Did you ask him whether he said that?

i0 MR. VAN RYN: Objection, your Honor. Any

II communication between Mr. Flynn and Mr. Haslinger is

12 confidential and protected by the official information

13 privilege, which has been in place in this state for

14 decades just to prevent this sort of inquiry.

15 Q. Let me ask it a different way. Do you have any reason tc

16 believe that this was not an accurate quote?

17 A. I don't know where the quote came from.

18 Q. That's not what I asked. Do you have any reason to

19 believe that this is not an accurate quote?

20 MR. VAN RYN: Objection, your Honor. It's an

21 accurate quote. Why doesn't Counsel provide the cite for

22 it?

23 MR. CONNOLLY: I'm asking the witness.

24 A. I don't know.
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1 Q. Did you make any attempt to determine at that time when

2 you received the document in August of 2005 whether or

3 not it was an accurate quote?

4 A. No.

5 MR. CONNOLLY: Okay. By the way, Mr. Van Ryn, the

6 citation where it was said is right above the quote.

7 Q. Did you talk to the office of -- was it the Office of

8 Market Development -- Office of Retail Market Development

9 with regard to the efforts of RG&E in developing the

i0 Voice Your Choice program?

Ii A. No, I did not.

12 Q. You did not. Do you have any reason to believe that the

13 company did not cooperate with the Office of Retail Market

14 Development in developing the Voice Your Choice program?

15 A. My duties here are to look at the costs that the company

16 spent on it, not the efforts the company made.

17 Q. Is it your position that somebody from your office ought

18 to be sitting in at all meetings that the company has with staff

19 with regard to various initiatives, various members of other

20 department staff with regard to initiatives that were undertaken

21 by the Commission?

22 A. I don't understand the question.

23 Q. Should you have been involved with the Office of Retail

24 Market Development and monitor the costs that the Office of
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1 Retail Market Development was asking RG&E to spend to accomplish

2 what appears to be a very successful Voice Your Choice program?

3 A. I don't believe they gave them a budget on what to spend.

4 Q. Do you think that you should have informed the company at

5 some point in time that you thought the company was spending too

6 much money so that the company could curtail the amount of money

7 it was spending?

8 A. I had questioned them how that was required, and I

9 assumed the company would derive from that that I was concerned.

i0 Q. Did you tell the Office of Retail Market Development that

Ii you were concerned with regard to how much money the company was

12 spending?

13 MR. VAN RYN: I'm going to object to that one, your

14 Honor. That's an actual communication. He's now

15 inquired. He's not authorized to inquire into those

16 communications.

17 JUDGE EPSTEIN: That's correct. Well, if he knows

18 about those communications, he's not entitled to answer

19 the question, actually, under the Public Officers Law.

20 Q. You didn't tell the company. The Chairman of the

21 Commission at the time says it was a tremendous success.

22 Do you have any reason to believe that it was not a

23 tremendous success?

24 MR. VAN RYN: Objection your Honor, asked and
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1 answered before and also argumentative.

2 MR. CONNOLLY: Your Honor, I will move on to another

3 area. It being 5 minutes to i:00, and we have to vacate,

4 maybe this is the time to do that. Maybe this is the

5 time to clean our stuff out.

6 JUDGE EPSTEIN: Do you want to conclude that line of

7 cross?

8 MR. CONNOLLY: I'll conclude that line.

9 JUDGE EPSTEIN: All right:. Fine. We are in recess

i0 until 2:30, and we reconvene back here.

Ii (A luncheon recess was taken.)

12 JUDGE EPSTEIN: So we will resume the cross of Mr.

13 Haslinger.

14 CROSS-EXAMINATION

15 BY MR. CONNOLLY (CONT.:)

16 Q. Mr. Haslinger, in your testimony you indicate that you

17 have reviewed the company's compliance filings and that you will

18 have an audit ready, I believe you said at the close of '09, in

19 that time frame; is that correct?

20 A. Yes.

21 Q. What is the timing of the company's compliance filings?

22 A. They usually file them around April of every year, the

23 following year.

24 Q. Are you the person who reviews the filing when it comes
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1 in?

2 A. Depending on who's available, usually it's me for RGE.

3 Q. Let's stay with RGE. And when it comes in April, what do

4 you do with the filing?

5 A. I usually ask the company for work papers, which usually

6 takes like a month or two after that. So I really can't do

7 anything until they supply the work papers.

8 Q. Okay, so April. Now, we're into late maybe June. Is

9 that more or less the timing of the receipt of the work papers?

I0 A. I try to do as much preliminary work as I can.

ii Q. And do you make any preliminary determinations in that

12 May time frame, June time frame as to what you think is

13 appropriate or inappropriate in the company's compliance filings?

14 A. I usually start off with asking a bunch of IRs, and then

15 the company usually answers those probably 9 to 12 months later.

16 Q. How many IRs do you usually ask?

17 A. Ten, twenty.

18 Q. Ten to twenty. When the company responds to the IRs,

19 what do you do then?

20 A. Sometimes I have follow-up IRs, and then the company

21 answers those in the months later.

22 Q. So when do you make your preliminary determinations that

23 there is a particular issue that you have with the compliance

24 filing?
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1 A. There's a problem with that, too, because the company

2 usually revises each prior compliance filing that year. So if it

3 files one for this year for 2007, then they revise 2006, 2005,

4 2004, and I would have to go back and look at those, too.

5 Q. But when they make the revision -- let's take the Voice

6 Your Choice program. That's a good one. Have they made any

7 revisions to the -- have they revised whether or not they have

8 included Voice Your Choice in the compliance filing?

9 A. Not that I recall.

i0 Q. Okay. And have they changed the amount of money per year

ii that they have booked to the Voice Your Choice account, whatever

12 that might be?

13 A. They spent a ton of money. Yes, they change it every

14 year.

15 Q. No, but do they change prior years?

16 A. No, I don't believe they have.

17 Q. So the changes that you see relate to -- let's say for

18 the Voice Your Choice program -- relate to other issues, tax

19 issues, income tax, whether it be New York State or federal; is

20 that right?

21 A. Many items, yes.

22 Q. And that would affect the area of earnings sharing, but

23 it doesn't change what's included in a particular earnings

24 sharing calculation, the items that are included?
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1 A. I don't know about that.

2 Q. Well, Voice Your Choice, it didn't change?

3 A. But other items they do change, like storm costs. They

4 go back and revise the numbers and come up with new ones.

5 Q. Have you got -- let's see. You raised in your testimony

6 a concern with regard to the definition of whether or not a heat

7 wave can be included as a storm cost; is that correct?

8 A. A heat storm, yes.

9 Q. And you raise the issue of whether or not incremental

I0 costs are recoverable or whether or not you recover the first

ii 250,000?

12 A. The company takes out all incremental costs and a lot of

13 the other items they asked for deferral, like site remediation,

14 they take out non-incremental costs. Stray voltage they take out

15 non-incremental costs, but for some reason for storm, they did

16 not take it out.

17 Q. When did you make that determination that the company was

18 inappropriately accounting for storm costs, in your mind, was

19 inappropriately accounted for?

20 A. When I got enough information. I don't recall when I

21 determined that, but if I got enough information and the company

22 answered my IRs.

23 Q. Was it one year, two years, three years?

24 A. Well, the funny thing is, some -- I think one year they
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1 took out, maybe not for that item, but in some years they take

2 out incremental costs, non-incremental costs, and other years

3 they wouldn't.

4 Q. Well, let's stay with the storm costs and the issue that

5 you raised in this proceeding in your testimony. When was the

6 first time you learned of that?

7 A. Probably in 2005.

8 Q. Did you notify the company that you had a concern with

9 that?

i0 A. I have no obligation to do that.

ii Q. Do I take it from that that you did not?

12 A. No.

13 Q. You did not?

14 A. I did not.

15 Q. Apart from the IR that you sent to the company with

16 regard to the Voice Your Choice program, have you notified the

17 company of any concerns you had with the amount of money being

18 spent on Voice Your Choice?

19 A. The joint proposal allowed for $2 million over the

20 five-year period. The company spent 2.3 million in year one. I

21 assume -- it's kind of obvious we would have a problem with that.

22 Q. On page 16 of your testimony, you go through a number of

23 other deferrals in there, and you indicate that the JP allowed

24 for $2 million for major storms; is that correct?
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i A. Yes.

2 Q. Did it limit it to $2 million. I ask you to look at your

3 page 17.

4 A. I'm going to look at the joint proposal. Currently, the

5 joint proposal, they would accrue $2 million annually for storm

6 costs by adding $2 million annually to the major storm reserve.

7 Q. What happened if there was a major storm and it cost $4

8 million?

9 A. They would defer to $4 million.

i0 Q. Does it say that in there then -- it doesn't say that

ii they are limited to $2 million; is that correct? It doesn't say

12 that the deferral is limited to $2 million?

13 A. No.

14 Q. With regard to BB, they were allowed $2 million for

15 deferral to retire the BB station; is that correct?

16 A. For a year?

17 Q. Yes.

18 A. Yes.

19 Q. Are they limited to the $2 million per year?

20 A. As long as it's prudently incurred.

21 Q. Now, with regard to the Voice Your Choice program, is

22 there any language in the JP which limits them to $2 million per

23 year?

24 A. I think the company was responsible, or there was a
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1 reserve for $2 million, and after that, the customers were on the

2 hook for anything over that. So the company had really no

3 incentive to spend less than $2 million. Anything over that, the

4 customer has to pay for.

5 Q. And you're contesting the customers shouldn't be paying

6 for it?

7 A. I compared what RG&E spent for Voice Your Choice per

8 customer to their affiliate NYSEG. They spent approximately

9 eight times per customer for Voice Your Choice at RG&E than they

i0 do for NYSEG. I found that kind of mystifying.

Ii Q. Did you say that to anybody at the Office of Retail

12 Market Competition?

13 MR. VAN RYN: Your Honor, I object. He is asking

14 for privileged communication once again.

15 JUDGE EPSTEIN: Sustained.

16 Q. Did you say it -- other than the data requests that you

17 asked the company, did you say anything to the company?

18 A. I didn't know I was under an obligation to do that.

19 Q. I'm asking you --

20 A. No, I did not.

21 Q. You did not. Are there any guidelines as to the

22 communication you should have with the company with regard to

23 audited findings where you think the company is inappropriately

24 accounting for a particular issue?
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1 A. Say that again.

2 Q. Are there any guidelines in the Commission that dictate

3 whether or not you should communicate with the company as to

4 concerns you have with regard to how they are booking certain

5 items?

6 A. Guidelines? I would give my audit findings when the

7 audit was done.

8 Q. So are you aware of Sarbanes Oxley and the requirements

9 the company has with regard to Sarbanes Oxley?

i0 A. In general terms, yes.

ii Q. Does Sarbanes Oxley -- is that a protection for investors

12 and the investing public?

13 A. I would assume so.

14 Q. Do you think it's appropriate for the Staff not to inform

15 the company of significant issues they have with regard to

16 different accounts that the company has, in the Staff's mind, is

17 inappropriately accounted for and wait four, five, six years?

18 A. Are you saying I'm bound by Sarbanes Oxley?

19 Q. No, I'm not saying that. I'm just asking if you think

20 it's appropriate not to inform the company.

21 A. I informed the company of my audit finding when the audit

22 is complete, not before that.

23 Q. What harm would there be if you have an issue with the

24 way the company accounts for a particular item in telling the
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1 company that year or as soon as you learn it that you have an

2 issue?

3 A. The company usually doesn't take our advise anyways.

4 Q. What harm is there in telling the company?

5 A. I guess there would be no harm. But why say something

6 unless it's done?

7 Q. Well, Mr. Benedict has indicated that, in his mind, the

8 company has inappropriately accounted for, what, $67 million

9 over the past four or five years?

I0 A. You'll have to ask Mr. Benedict.

ii Q. Have you read his testimony?

12 A. Yes, I did.

13 Q. Okay. Was I correct that he indicated that the company

14 had inappropriately accounted for $67 million?

15 A. I don't recall.

16 Q. Let's assume hypothetically he did. Do you consider that

17 to be a significant amount of money?

18 A. It's my understanding with Mr. Benedict that he did tell

19 the company.

20 Q. In an IR request or in the testimony they submitted?

21 A. Just in conversations with Mr. Benedict.

22 Q. With who?

23 A. Mr. Benedict.

24 Q. Do you know how he communicated it?

000009041702



1372

1 A. You'll have to ask him.

2 Q. You have had no communications whatsoever with the

3 company with regard to any concern you have other than through an

4 IR request?

5 A. On a compliance filings?

6 Q. Yes.

7 A. We usually don't -- until the audit is done, we don't

8 convey our findings until it's done.

9 Q. Would you oppose, if the company were to make a request,

i0 would you oppose having communications with the company on a

ii current basis, as you find problems you have, in setting up and

12 communicating and telling the company formally, We have a problem

13 with the books of X, Y or Z?

14 A. Not at all.

15 Q. Thank you. Mr. Haslinger, let's turn to your direct

16 testimony. I think it's on page 34, but actually, probably the

17 easiest way to do it would be to look in your revised exhibits. I

18 wanted to go through the PBAs that you have chosen and ask you to

19 tell us how you chose each one, and it would be revised Exhibit

20 Number 4, I believe, would be the easiest way to look at it.

21 A. Well, I can sort of tell you the way we did almost all of

22 them generically. As an account, we looked at the balance sheet,

23 and we looked to clean up the balance sheet, that is, provide

24 long-term benefits to the customers by choosing these items as
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1 positive benefit adjustments. Their paper assets, they have no

2 cash flow effect. There are large items on the balance sheet

3 that we wanted to clean up.

4 Q. When you say, "We chose them," did you choose them in

5 connection with somebody else?

6 MR. VAN RYN: Again, I object. I would wish the

7 inquirer would stop asking about Staff's internal

8 processes. If he continues, I'm going to ask for his

9 panel back so I can inquire into the exact conversations

i0 they had with each other.

ii JUDGE EPSTEIN: There is a problem here in that

12 Staff, unlike the Petitioners' panel, is subject to the

13 provisions of the Public Officers Law, and again, it's my

14 belief that, assuming that the witness has the answer to

15 your question, he would be subject to criminal penalties

16 for giving the answer.

17 MR. CONNOLLY: How many years? I'm sorry.

18 Q. Are these all of the regulatory assets in the company's

19 books?

20 A. Probably not.

21 Q. If we were in a rate case mode, would you agree with me

22 that the regulatory assets that you've put under the PBA would

23 not: be rejected by the Commission, included in either rate makinc

24 or expenses in determining the company's cost of service?
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1 A. Could you repeat that again? I'm sorry.

2 Q. For rate making purposes, would you agree with me that

3 these items that you had classified as PBAs would be allowed to

4 be recovered in a rate case?

5 A. I believe, for the most part, they have the right to

6 recover these assets, yes.

7 Q. And when you say, "for the most part," are there any that !

8 would not be?

9 A. If we had a problem with some of the annual compliance

i0 deferrals, those numbers would be changed.

ii Q. Okay. Fair enough. Let's look at your Exhibit RPH-2. I

12 believe you revised that?

13 A. Yes.

14 Q. Let me see if I can find it. Thank you. What I'd like

15 you to do is, on page i, is to walk me through each of the

16 columns as to what it does. So on column 1 it says, "per company

17 ACF." I assume that's fiscal year 2006, delivery only; is that

18 correct?

19 A. Yes.

20 Q. And from delivery only -- and this is for the electric

21 delivery revenue; is that correct?

22 A. That's off of the company IR, yes.

23 Q. Right. And this is eliminating any effect of commodity

24 sales?
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1 A. That's what I attempted to do.

2 Q. So this is straight off the books?

3 A. It's mostly -- it's right from the company's annual

4 compliance filing, adjusted through the delivery only portion off

5 the company's IR.

6 Q. And I see that the return on equity listed is i0.ii

7 percent?

8 A. Yes.

9 Q. Then we go to Staff adjustments in the third column, and

I0 these are adjustments, as I understand that, you're making from a

ii regulatory prospective?

12 A. Yes, that's something we do in a rate case.

13 Q. And one of the eliminations you've made is the company's

14 new customer call center?

15 A. Customer call center? No.

16 Q. Customer care system. Excuse me.

17 A. I believe I eliminated all of the company's Kepella

18 software, not just that.

19 Q. Okay. All of the software?

20 A. Kepella.

21 Q. So the column for, that is, the elimination of what's in

22 column three from per books and bears the title "as adjusted by

23 Staff." We move to the next column, "positive benefit

24 adjustments," and walk me through that.
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1 A. That should be right off my PBA schedule RPH-4.

2 Q. And I see that amortizations have been reduced by 47

3 million, that rate base has been reduced by a 194 million; is

4 that correct?

5 A. That's correct.

6 Q. Then we go to "revenue requirement," and walk me through

7 that column.

8 A. Those were adjustments that would be made to allow the

9 company to earn nine percent on equity.

I0 Q. By taking into account the PBA adjustments and your

ii regulatory adjustments; is that correct?

12 A. That's correct.

13 Q. So if I look at the first column, revenue requirements

14 would be reduced by Iii million?

15 A. Approximately.

16 Q. I said the first column. I'm sorry. I'm looking at a

17 revenue requirement adjustment.

18 A. I understand.

19 Q. And when I go down under "net operating revenues," I see

20 a reduction of $109 million; is that correct?

21 A. Yes, that's correct.

22 Q. And I see -- let's see, "net income available for

23 return," I see a reduction of 66 million; is that correct?

24 A. Yes.
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1 Q. Okay. My understanding is that you've kept all other

2 expenses constant; is that correct?

3 A. As I have with revenues, too, yes.

4 Q. Okay. Well, with regard to revenues, you reduced them by

5 iii million?

6 A. I didn't grow revenues by inflation or growth --

7 Q. Oh, I'm sorry.

8 A. -- just as I didn't do that for expenses.

9 Q. Right. And the interest that the company pays, I would

i0 assume, stays the same?

Ii A. What do you mean, "stays the same"?

12 Q. Well, when we have net income available for return,

13 that's a reduction of --

14 A. The interest I deducted is a calculation based on rate

15 base and customers' cost of data.

16 Q. I guess the question I have then, we had a reduction in

17 net income available for return and a reduction in revenue

18 requirement. Let's start with the revenue requirement. It's Ii

19 million. The expenses stay the same. How can this be cash flow

20 neutral when you reduce levels by iii million?

21 A. I just meant that the regulatory assets had no physical

22 asset backing them up.

23 Q. Right. But they had revenue requirements of iii million,

24 or they had a revenue requirement associated with them; did they
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1 not?

2 A. This is just the effects of getting to a nine percent

3 rate of return on equity.

4 Q. Would you agree with me that the reduction of $66 million

5 with regard to the line "net income available for return" would

6 effect cash flow?

7 A. That's assuming that this would be the only year we

8 adjusted it. If this was a long-term stay-out, it may eventually

9 move the other way.

i0 Q. Okay. But if it's not -- if this is the case, cash flow

ii would be impacted by a significant amount of money; is that

12 correct?

13 A. Based on net income, yes.

14 Q. I don't want to go through the gas side, but I assume the

15 same thing is true there, that if you take into account the PBAs,

16 there would be a reduction in cash flow as well?

17 A. Much smaller, yes.

18 Q. Smaller, but nevertheless a reduction. Now, in your

19 testimony as revised, I believe you reduced the equity threshold

20 for what you would say would be earnings sharing?

21 A. I reduced -- what page are we looking at?

22 Q. Let me ask you, what page did you, in your revised

23 testimony, did you reduce the amount of equity in the earnings

24 sharing format? I believe you reduced it from 93.5.
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1 A. Page 42, yes, and I think on page --

2 Q. On 37 to 42, I understand.

3 A. Yep. That's just to bring it in line with the return on

4 equity that the policy panel gave me.

5 Q. So the -- I hope you don't go to jail by disclosing

6 communications -- sorry. The return on equity came from the

7 policy panel; is that correct?

8 A. Yes.

9 Q. Did the earnings sharing mechanism in the threshold come

i0 from the policy panel?

ii A. No, that's just their updated proposed earnings sharing

12 mechanisms.

13 Q. Okay. Are you familiar with the rate decision or the

14 rate Orders by the Commission with regard to the two KeySpan

15 operating utilities?

16 A. I'm aware of the Order.

17 Q. Are aware of the earnings threshold in that case?

18 A. No, I'm not.

19 Q. Okay. Would you take, subject to check, that it was a

20 10.5 percent threshold and a 50/50 sharing above that?

21 A. I'll take that subject to check.

22 Q. And a 65/35 percent sharing for -- would you take,

23 subject to check, that it's 65/35 customer/company sharing for

24 the next i00 basis points above the threshold?
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1 A. Subject to check, yes.

2 Q. And all earnings in excess of 13 would be subject to the

3 benefit of customers; would you take that?

4 A. Yes.

5 Q. Mr. Haslinger, on page 41 of your testimony, you talk

6 about the expiration of the ASGA account and the fact that it

7 would no longer be there to fund the above-market expenses

8 associated with the Ginna plant?

9 A. Yes.

i0 Q. Have the commodity earnings in the commodity program of

ii Rochester helped fund the ASGA and helped fund those excess

12 market prices?

13 A. How so?

14 Q. Is the excess earnings over a threshold being put into an

15 ASGA?

16 A. Yes.

17 Q. So let me go back. Have the excess earnings over that

18 threshold helped to fund the above-market prices for the Ginna

19 plant, the power from the Ginna plant?

20 A. Well, $60 million a year comes right out of the ASGA

21 right to non-bypassable wire checks.

22 Q. Let me go back. Have excess earnings from the commodity

23 program been used to fund or been put into the ASGA?

24 A. I don't believe they have.
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1 Q. Has competition helped to reduce the costs from the Ginna

2 plant?

3 MR. VAN RYN: Objection, beyond the scope of the

4 testimony.

5 Q. Do you know how the PBAs that you have chosen have been

6 financed?

7 A. No.

8 Q. Would you agree that they have been financed with debt

9 and equity as part of the company's general rate base?

i0 A. I don't know if it's all debt or equity.

ii Q. Say that again.

12 A. I don't know. I don't know.

13 Q. Assuming that they are financed with a combination of

14 debt and equity and they are written off, do you know how the

15 company should pay its debt off associated with those PBAs?

16 A. I don't think I addressed that in my testimony.

17 Q. I'm not asking if you did. I'm just asking if you know

18 how it should be done?

19 A. That would be up to the company.

20 Q. You don't know. You don't have a recommendation?

21 A. These PBAs are for the Commission. They can accept them.

22 They can modify them.

23 MR. CONNOLLY: Thank you. I have nothing further.

24 JUDGE EPSTEIN: Okay. Thank you. Is there other
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1 cross for this witness?

2 (No response.)

3 JUDGE EPSTEIN: Redirect.

4 MR. VAN RYN: May I have a moment, your Honor.

5 (A brief recess was taken.)

6 REDIRECT EXAMINATION

7 BY MR. VAN RYN:

8 Q. Mr. Haslinger, do you recall a series of questions

9 concerning rate decreases at RG&E?

i0 A. Yes.

ii Q. What is your position on rate decreases?

12 A. As summarized in the last part of my conclusion of the

13 testimony, it says, "RG&E's electric and gas rates are currently

14 above the level that the Commission would allow in a rate

15 proceeding. Consequently, the Commission could lower rates as a

16 condition of approving the acquisition. In addition, proposal

17 elimination of regulatory assets and increased reserve would

18 help provide sustainable rates at a lower rate level or at a

19 current rate level for an extended period of time beyond 2008."

20 And then I believe in the policy panel's testimony at page

21 239 --

22 MR. CONNOLLY: I would object. The policy panel is

23 up and gone.

24 A. I'll just read you what they said.
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1 MR. CONNOLLY: I think we can all read what they

2 said, your Honor.

3 MR. VAN RYN: Your Honor, he asked the questions. He

4 raised the issue. So we're just merely showing on the

5 record here its answer.

6 JUDGE EPSTEIN: Well, I think the cross -- if the

7 question you asked on redirect is accurate, I think what

8 happened was that during cross, Mr. Haslinger was asked

9 about his opinion about rate decreases for RG&E, and he

i0 wasn't asked about the opinions of the policy panel.

ii A. The policy panel does address what should happen.

12 MR. CONNOLLY: I would object, your Honor.

13 JUDGE EPSTEIN: That's fine.

14 MR. VAN RYN: Let's move on.

15 JUDGE EPSTEIN: The policy panel's testimony at this

16 point will have to speak for itself.

17 Q. Do you recall being asked a series of questions about

18 informing RG&E of Staff's concerns with Voice Your Choice

19 program costs?

20 A. Yes, I do.

21 Q. Has Staff publicly stated its opinion on Voice Your

22 Choice costs?

23 A. Yes. In the last NYSEG rate case, 05-E-1222, the

24 commodity option panel informed the company about its own E costs
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1 and that they were excessive.

2 Q. And do you have a page reference to that prefiled

3 testimony?

4 A. That's page 19.

5 Q. And you were asked a series of questions about our return

6 on equity sharing in the KeySpan/Grid case. Are there

7 distinctions between KeySpan/Grid in this proceeding?

8 A. I believe there are.

9 Q. And what are they? (Indicating.)

i0 A. It was a settlement.

ii MR. VAN RYN: Nothing further.

12 RECROSS-EXAMINATION

13 BY MR. CONNOLLY:

14 Q. Mr. Haslinger, just one or two questions on the redirect

15 (sic). When you indicated that the commodity panel in the last

16 NYSEG rate case said that your Voice Your Choice expenditures

17 were too much, was that referencing Rochester Gas and Electric

18 Pipe Company, or was it addressing NYSEG?

19 A. That was a NYSEG rate case.

20 MR. CONNOLLY: Thank you.

21 JUDGE EPSTEIN: Okay. Thank you very much, Mr.

22 Haslinger. You're excused.

23 THE WITNESS: Thank you.

24 (Witness excused.)
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1 MR. VAN RYN: Your Honor, I have the next Staff

2 witness.

3 JUDGE EPSTEIN: Please rise.

4 J O H N W. B E N E D I C T,

5 having first been duly sworn by the Administrative Law Judge, was

6 examined and testified as follows:

7 DIRECT EXAMINATION

8 BY MR. VAN RYN:

9 Q. Could you please state your name for the record.

i0 A. John Winter Benedict.

ii Q. Mr. Benedict, I show you a document entitled "Prepared

12 testimony of John W. Benedict," consisting of 40 pages. I ask

13 you if you prepared this document?

14 A. I did.

15 Q. Do you have any corrections to make to it at this time?

16 A. Yes, I do.

17 Q. Could you please go through them?

18 A. Beginning on page 24, line i0, 15.3 percent should be

19 (:hanged to 15.0 percent. On line Ii, 52.2 million should be 50.0

20 million. Line 14, 17.6 percent should be changed to 17.3

21 percent, and on line 15, 27.1 million should be changed to 26.3

22 million. Page 28, line 21, 3 million should be changed to 2.4

23 million. Page 29, line i, 2.3 million should be changed to 1.8

24 million. Line 3, 5 million should be changed to 4.1 million.
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I Line 5, 2.5 million should be changed to 2.3 million. Line 21,

2 3.2 million should change to 1.2 million. Line 22, 17.3 million

3 should be changed to 17.2 million. Page 30, line i, 3.5 million

4 should be changed to 2.1 million. Page 31, line 12, 1.5 million

5 should be .9 million. Line 13, 1.7 million should be 1.4

6 million. Line 15, 23 and 49 basis points should be changed to 13

7 and 46 basis points. And I believe that's it.

8 JUDGE EPSTEIN: Mr. Benedict, I'm sorry. On page

9 29, line 3, what's the second number?

i0 THE WITNESS: Five million should be changed to 4.1

ii million.

12 JUDGE EPSTEIN: Thank you.

13 Q. If I were to ask you today the questions asked in this

14 document, would your answers be the same?

15 A. Yes, they would be.

16 MR. VAN RYN: Your Honor, I ask that the prepared

17 testimony of John W. Benedict be copied into the record

18 as if given orally.

19 JUDGE EPSTEIN: Yes.

20 (The Following is the prefiled testimony of John W.

21 Benedict:)

22

23

24
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14 INTRODUCTION OF WITNESS

15 Q. Please state your name and business address.

16 A. John W. Benedict. My business address is 3

17 Empire State Plaza, Albany, New York.

18 Q. Mr. Benedict, by whom are you employed and in

19 what capacity?

20 A. I am employed by the New York State Department

21 of Public Service as a Public Utility Auditor

22 III in the Office of Accounting and Finance.

23 Q. Mr. Benedict please describe your educational

24 background, qualifications, and experience?

25 A. I graduated from Washington and Lee University

26 with a Bachelor of Science Degree in Accounting

27 and Business Administration. Upon graduation in

28 1973 I went to work for RKB Enterprises as an

1
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1 accountant and in 1978, I was employed by

2 Babcock Industries also as an accountant. Since

3 June 1981, I have been employed by the

4 Department of Public Service and have progressed

5 to my current position by means of competitive

6 examination. In May 1982, I received a Masters

7 Degree in Business Administration from the State

8 University of New York at Binghamton.

9 Q. Do you hold any professional licenses?

I0 A. Yes. I am a Certified Public Accountant.

ii Q. Mr. Benedict, have you testified before the

12 Public Service Commission?

13 A. Yes. I have testified in all of NYSEG's

14 electric and gas rate cases from 1983 to the

15 present. I have also participated in audits of

16 Niagara Mohawk Power Corporation (now known as

17 National Grid) and Coming Natural Gas.

18 Q. What is the purpose of your testimony?

19 A. The purpose of this testimony is to present:

20 i) an overview of existing NYSEG's electric and

21 gas rate plans/orders, 2) an estimate of NYSEG's

22 forward looking rates of return based upon its

2

000009211719



07-M-0906 John W. Benedict

1 2006 compliance filings, including proposed

2 modifications to that claimed return for

3 regulatory purposes, 3) the identification and

4 quantification of potential regulatory

5 adjustments that the Commission may wish to

6 consider as tangible positive benefits to

7 ratepayers as consideration for its approval of

8 the proposed acquisition, 4) concerns and

9 suggested modifications to NYSEG's gas rate plan

i0 and 2006 electric rate order, and 5) a review of

ii Staff's preliminary findings on revisions to

12 NYSEG's electric earning sharing computations

13 for the years 2002-2006.

14 Q. In your testimony, will you refer to, or

15 otherwise rely upon, any information produced

16 during the discovery phase of this and other

17 proceedings?

18 A. Yes. Responses to Staff Information Requests

19 are attached as Exhibit (JWB-I).

20 SUMMARY

21 Q. Please summarize your findings.

22 A. Based on my review, I find that:

3
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1 i. NYSEG's regulatory adjusted rates of return

2 on equity (ROE) are currently about 13.0%

3 (Exhibit JB-2) for electric and 15.4% for

4 gas (Exhibit JB-3) which are excessive

5 considering Staff's estimate of the current

6 fair ROE of 9.0%.

7 2. Exhibit(JB-4) provides a listing

8 quantifying potential regulatory adjustments

9 that the Commission could consider as

i0 tangible customer benefits as justification

ii for its approval of the proposed acquisition.

12 When combined with the adjusted rates of

13 return above, the Commission could consider

14 requiring NYSEG maintain its existing rates

15 for an extended period beyond 2008 or

16 decreasing NYSEG's rates.

17 3. NYSEG's Asset Sale Gain Account should be

18 increased by about $66.8 million including

19 interest through June 2008 as a result of

20 Staff's preliminary review of its annual

21 electric compliance filings for the years

22 2002-2006.

4
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1 OVERVIEW of ELECTRIC RATE ORDERS

2 Q. Please briefly discuss the Commission's orders

3 that currently affect NYSEG's electric rates.

4 A. On September 30, 2005, NYSEG proposed to

5 increase delivery rates by $91.6 million and

6 continue its commodity program starting January

7 i, 2007. On January 9, 2006, NYSEG updated its

8 request to increase rates by $103.6 million and

9 also proposed to make refunds to electric

I0 customers from the Asset Sale Gain Account

ii (ASGA) during 2006. The Commission's Order in

12 Case 05-E-1222 issued on August 23, 2006

13 decreased NYSEG's electric delivery rates by

14 $36.2 million for the rate year ended December

15 31, 2007 and provided for $77.1 million in

16 customer refunds from the ASGA. NYSEG was

17 allowed to include in its electric commodity

18 service rate options a fixed-price option (FPO)

19 with retail electric commodity prices set using

20 a _conversion factor" of 117.5% of wholesale

21 " prices, plus a 4 mil mark-up, for calendar years

22 2007 and 2008; afterwards, that option would

5
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1 continue only if authorized by a further

2 Commission Order. An annual reconciliation of

3 gains or losses on the FPO of greater than plus

4 or minus $5 million (pre-tax) from the fixed-

5 price service would be accounted for in the

6 ASGA. These gains or losses would be shared

7 equally between customers and shareholders. The

8 Order also provided an alternative to the fixed

9 priced price offering, based upon a hedged

i0 portfolio of supply sources that would be the

Ii default electric commodity service.

12 Q. Has the Commission subsequently modified NYSEG's

13 electric fixed-price commodity option

14 established in Case 05-E-12227

15 A. Yes. On April 5, 2007, NYSEG filed new tariff

16 leaves and supporting testimony (Case 07-E-0479)

17 to alter its supply service beginning January i,

18 2008. On July i0, 2007 a Joint Proposal

19 Settlement was reached that, among other things,

20 changed the conversion factor to 116.9% plus 6

21 mils and extended the program through December

22 31, 2010. In addition, the annual reconciliation

6
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1 of gains and losses was modified. The company

2 now absorbs all losses and shares gains

3 exceeding $i0 million (pre-tax) 85% with

4 customers and 15% with shareholders.

5 Q. Did the Commission orders provide for any other

6 significant rate or service quality mechanisms?

7 A. Yes. The Rate Order in Case 05-E-1222 provides

8 for deferral or reserve accounting on the

9 following items: stray voltage, storm damage,

i0 and site investigation and remediation costs

ii (SIRC). Responding to certain concerns, the

12 Commission required additional reporting on the

13 following items: staggered meter reading hours,

14 commodity hedging transactions, transmission

15 upgrades on the Ithaca load pocket, progress on

16 filling apprentice positions, a proposal for an

17 ESCO referral program, and the quarterly status

18 of capital construction spending. The

19 Commission also ordered $3.6 million in rates be

20 made temporary and that a separate proceeding be

21 commenced to examine NYSEG's accounting for

22 other post employment benefits (OPEBs).

7
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1 Q. How were NYSEG's electric rates established for

2 the period prior to the 2005 Rate Case?

3 A. NYSEG's electric rates were established for the

4 years 2002-2006 pursuant to an Electric Rate

5 Joint Proposal in Case 01-E-0359.

6 Q. What was the outcome of the 2002-2006

7 proceeding?

8 A. Under the 2002-2006 Rate Plan, NYSEG's reported

9 that its electric operations achieved annual

i0 rates of return on equity of 15.8%, 16.4%,

ii 17.5%, 20.0% and 16.2%, respectively, in the

12 Annual Compliance Filings (ACFs) for those

13 years. In addition, NYSEG deferred $17.046

14 million of environmental remediation costs.

15 Q. Notwithstanding NYSEG's reported results from

16 its 2002-2006 ACFs, does Staff concur with

17 NYSEG's reported results?

18 A. No. NYSEG's ACFs significantly understated the

19 amount of earnings it achieved. This issue will

20 be discussed later in this testimony.

21 Q. What was the outcome of the separate proceeding

22 (Case 06-M-1413) related to OPEBs?

8
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1 A. A Joint Proposal (JP) approved by the Commission

2 on September 30, 2007 provided $17 million in

3 refunds to customers by December 31, 2007 and

4 required that NYSEG deposit $112 million into an

5 externally managed trust fund dedicated to the

6 payment of employee retirement benefits. In

7 addition, the JP provides that if the company

8 fails to make the required funding as scheduled

9 or if rates are reset before 2010, certain "top-

i0 off" payments amounts be deposited into the ASGA

Ii for the benefit of customers.

12 OVERVIEW of GAS RATE PLAN

13 Q. Please briefly discuss the Commission's orders

14 that currently affect NYSEG's gas rates.

15 A. On October 19, 2001, NYSEG filed a gas rate case

16 (Case 01-G-1668) and proposed to increase

17 delivery rates by $21.4 million. NYSEG also

18 filed a deferral petition (Case 01-G-1683) in

19 which it sought permission to defer an estimated

20 $31 million related to the difference between

21 fixed gas costs embedded in its residential gas

22 sales rates and actual gas costs incurred during

9
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1 the period November i, 2001 to September 30,

2 2002. On September 12, 2002 a Joint Proposal was

3 reached that fixed gas delivery rates through

4 December 31, 2008. In addition, the JP approved

5 by the Commission provided a bill mitigation

6 plan that allowed NYSEG deferred gas cost

7 recovery of up to $14 million.

8 Q. Did the Commission orders provide of any other

9 significant rate or service quality mechanisms?

i0 A. Yes. The Rate Order adopting the JP in Case 01-

ii G-1668 provides for an affordable gas rates

12 program and a weather normalization adjustment.

13 Specific incentive mechanisms were established

14 for gas cost savings, earnings sharing, and

15 service quality. Uncontrollable costs may be

16 deferred for future recovery subject to category

17 limitations. A specific deferral mechanism was

18 established for R&D and for changes in pension

19 costs related to financial market changes from

20 the levels set in rates (9% return on assets and

21 a discount rate of 6.75%).

22 Q. What has been NYSEG's performance under its 2002

i0
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1 gas rate plan?

2 A. Under the 2002-2008 gas Rate Plan, NYSEG has

3 reported that its gas operations achieved annual

4 rates of return on equity of 10.5%, 10.0%, 9.4%,

5 and 10.1% respectively, in the Annual Compliance

6 Filings (ACFs) for the years 2003-2006. In

7 addition, NYSEG deferred $28.751 million in

8 storm, environmental remediation, pension, and

9 other minor cost changes from thresholds

i0 established in the rate plans.

II Q. Have Staff's audits concerning these gas results

12 been completed?

13 A. No. Contrasted with NYSEG's electric rate plan

14 which ended in December 2006, its gas rate plan

15 will end in December 2008 and the review of the

16 gas rate plan will not be completed for at least

17 two years, since we expect the compliance

18 filings will not be finalized until late 2009.

19 As with the electric compliance filing, NYSEG

20 continues to revise its gas filings, primarily

21 for income tax changes and the reclassification

22 of environmental costs. Given that NYSEG's gas

ii
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1 rate plan is on-going, and the company's pattern

2 of making annual revisions to prior year's

3 filings, Staff's audits are ongoing.

4 REVIEW OF 2006 RATES OF RETURN

5 Q. What rate of return on equity did NYSEG claim

6 for the calendar year 2006 in its electric

7 compliance filing of March 30, 2007?

8 A. NYSEG claims that its electric delivery rate of

9 return on equity was 6% and total equity return

i0 including commodity earnings was 16.2% based

ii upon net income of $126,997,000 and equity of

12 $783,948,000.

13 Q. What rate of return on equity did NYSEG claim

14 for the calendar year 2006 in its gas compliance

15 filing of March 30, 2007?

16 A. As shown on Exhibit (JB-3), NYSEG claims

17 that its gas rate of return on equity was 10.04%

18 based upon net income of $28,097,000 and equity

19 of $279,626,000.

20 Q. What is the company currently earning in 2007?

21 A. Using eleven months of actual results and an

22 average of those results as a placeholder for

12
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1 the month of December results in an electric

2 unadjusted return of 10.4% (as compared to 6%

3 for delivery in its compliance filing for 2006)

4 and a gas return of 13.2% (as compared to 10.04%

5 reported by NYSEG in its compliance filing for

6 2006).

7 Q. What level of electric commodity earnings has

8 been achieved by NYSEG through November 2007?

9 A. To date, it has achieved $_ million of

i0 commodity earnings, or about _ basis points on

ii ROE. Approximately, _ of these

12 commodity earnings have been set aside for

13 customers representing customers' share of

14 commodity earnings.

15 Q. What ROE did the Commission allow NYSEG in its

16 last electric rate case?

17 A. As shown on Exhibit (JB-2)for the rate year

18 ending December 31, 2007, the Commission (Case

19 05-E-1222) authorized a 9.55% ROE for NYSEG

20 electric delivery, assuming a 41.6% common

21 equity ratio applied to a $1.460 billion

22 electric rate base. This implies a $607 million

13
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1 level of electric equity for setting rates.

2 Q. What is the 2006 equity ratio that results from

3 NYSEG's claimed combined equity amount of

4 $i,063.5 million (electric $783.9 million and

5 gas $279.6 million)?

6 A. Substituting the $i,063.5 million of equity

7 claimed by NYSEG for the historic average of

8 $i,I00.I million into the total capital

9 structure of $2,161.7 million results in the

i0 effective use of a 49.2% equity ratio.

ii Q. Did the prior electric Joint Proposal that

12 governs the computation of the earnings sharing

13 limit the equity ratio to the lower of the

14 actual ratio or 45%?

15 A. Yes.

16 Q. How has NYSEG justified the effective use of a

17 49.2% equity ratio for its 2006 earnings sharing

18 computation?

19 A. NYSEG has claimed an excessive rate base amount

20 in its calculation by use of a positive Earnings

21 Base Capitalization Adjustment of $196.7

22 million.

14
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1 Q. Didn't the Commission reject this approach in

2 NYSEG's latest electric proceeding (Case 05-E-

3 1222)?

4 A. Yes. For example, NYSEG has claimed an electric

5 rate base amount of $1,742.1 million for 2006 as

6 compared to $1,460 million utilized by the

7 Commission for 2007. A significant reason for

8 the large difference in NYSEG's 2006 claimed

9 electric rate base is the allocation of $145

i0 million for a claimed Earnings Base

ii Capitalization Adjustment (EBCap) increase of

12 $196.7 million. As explained in the testimony

13 of the Staff Revenue Requirement Panel in Case

14 05-E-1222, a significant reason for the over

15 statement of the EBCap was the inclusion of

16 other comprehensive income, temporary cash and

17 other investments.

18 Q. Did the Commission adjust the 2007 electric rate

19 base in NYSEG's latest electric proceeding (Case

20 05-E-1222) for the EBCap adjustment?

21 A. Yes. The Commission, in its earning

22 computation, reduced NYSEG's 2007 electric rate

15
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1 base by $1.7 million as compared to NYSEG's

2 proposed $145 million increase to rate base for

3 2006.

4 Q. Setting aside NYSEG's earnings computation under

5 the electric and gas Joint Proposals, what would

6 NYSEG's actual 2006 returns on equity be if the

7 approaches used by the Commission to set rates

8 in Case 05-E-1222 were utilized?

9 A. Using the types of adjustments made by the

I0 Commission in setting rates in Case 05-E-1222

ii NYSEG's electric delivery rate of return would

12 be about 13.0% (exhibit JB-3) and its gas

13 rate of return would be about 15.4%

14 (exhibit JB-4).

15 Q. Please explain the major adjustments you made to

16 arrive at that those rates of return.

17 A. Using the Commission's approach for setting 2007

18 electric rates, the 2006 rate base was reduced

19 by $1.7 million for the EBCap as compared to

20 NYSEG's proposed $145 million increase to rate

21 base. Rate base and depreciation expense were

22 reduced to reflect the elimination of software
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1 which should have been expensed rather than

2 capitalized. Uncollectible expense was

3 normalized. In addition, a 9.0% return on equity

4 and a 38.0% equity ratio was utilized as

5 testified to by Staff witness Barry.

6 Q. Please further explain the regulatory adjustment

7 for capitalized software.

8 A. NYSEG has capitalized software that for rate

9 purposes was forecasted as an expense item. This

i0 has the effect of requiring customers to pay for

ii the cost twice, once as a rate year expense in

12 the year forecasted and then again over time

13 when rates are reset through depreciation and a

14 return on the remaining un-depreciated cost.

15 Although the company has written off the

16 electric amounts related to some of its software

17 projects as ordered by the Commission in Case

18 05-E-1222, the company has not written off the

19 amounts allocated its gas division, which it

20 should. In addition, software amounts related

21 to its customer care system should also be

22 written off since customers also paid for these
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1 costs as an expense in a previous rate case.

2 Q. Please further explain the basis for the

3 software related to the customer care system as

4 a regulatory adjustment.

5 A. As discussed in the rate panel testimony in the

6 last electric rate case (Case 05-E-1222), NYSEG

7 has never requested a change in accounting to

8 capitalize software. In addition in this

9 instance, NYSEG has received full compensation

i0 from customers for new customer care software

ii ($32.5 million IT plan costs allowed in Case 96-

12 E-0891) as shown in the response to information

13 request D-129 dated December 9, 1996 Exhibit

14 (JB-I). In addition, as discussed by the Staff

15 Policy Panel in this proceeding, these costs may

16 eventually be shared if the underlying service

17 becomes shared among affiliates in the future or

18 they may become obsolete and will no longer be

19 used and useful.

20 Q. What other adjustments did you make to arrive at

21 the rates of return stated above?

22 A. Consistent with the Commission's approach
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1 setting electric rates for 2007, incentive pay

2 was eliminated and the effects of temporary cash

3 investments were eliminated. Gas 0&M was

4 increased by the elimination of the credit for

5 OPEB interest and rate base was decreased by

6 including the OPEB reserve. This treatment is

7 consistent with the Commission's treatment in

8 NYSEG's last electric Case 05-E-1222. It should

9 also be noted after the incorporation of NYSEG's

I0 gas OPEB reserve in rate base, that all other

ii aspects of the Commission's Statement of Policy

12 on Pensions and OPEBs fully apply to both NYSEG

13 and RG&E except for the accrual of interest and

14 the expense true-up provision. The adjusted gas

15 return also reflects the elimination of the Gas

16 Commodity Incentive Mechanism (GCIM) as

17 testified to by the Staff Gas Rate Panel. The

18 regulatory adjustments noted above suggests

19 NYSEG's electric and gas rates are overstated by

20 about $49.3 million and $26.5 million,

21 respectively.

22 Q. Would acceptance of the Staff adjustment to

19
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1 eliminate NYSEG's capitalized software

2 constitute a benefit of this acquisition?

3 A. A portion of the software adjustment for the CCS

4 system could be considered a positive benefits

5 if it is shared with affiliates.

6 POSITIVE BENEFIT ADJUSTMENTS

7 Q. Why are you proposing these positive benefit

8 adjustments (PBAs)?

9 A. It is my understanding that positive benefits

i0 are a requirement for Commission approval of an

ii acquisition.

12 Q. How did you select your proposed list of PBAs?

13 A. The list of PBAs is comprised of a combination

14 of regulatory assets (debits) and increases to

15 provide for adequate regulatory reserves

16 (credits), both of which will or may require

17 additional future funds from customers. A

18 significant benefit of the elimination

19 regulatory assets or the creation of increases

20 in regulatory reserves is that they do not

21 affect the company's current cash flow or have

22 any impact on operating expenses. This should

2O

000009391737



07-M-0906 John W. Benedict

1 enable NYSEG to maintain service quality.

2 Q. If the Commission were to adopt some or all or

3 your proposed PBAs, would that affect the

4 company's level of ratemaking equity?

5 A. Yes. However, as noted earlier the company's

6 book equity (50.89%) is far above the level that

7 has been utilized by the Commission (41.6%) and

8 that currently recommended by Staff witness

9 Barry (38.0%).

i0 Q. Please explain the Positive Benefit Adjustment

ii listed as Loss on Reacquired Debt on Exhibit

12 (JB-4).

13 A. NYSEG has deferred the losses associated with

14 refunding of various debt issues. These costs

15 are amortized and are included in the interest

16 cost rates and are part of the overall return

17 that is applied to the rate base in determining

18 the revenue requirement.

19 Q. Please explain the remaining Positive Benefit

20 Adjustments listed on Exhibit (JB-4).

21 A. NYSEG has deferred various costs that are

22 allowed under the Joint Proposals.
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1 Q. Please explain the proposed increases to reserve

2 items listed on Exhibit (JB-4).

3 A. The electric storm damage reserve was increased

4 by $50 million to counteract an estimated under-

5 funding of about $i0 million per year for five

6 years.

7 Q. How did you determine the $i0 million average

8 under-funding level and why use five years?

9 A. This was done by comparing the costs of actual

I0 damages over the last five years to the amount

ii allowed in rates. A pre-funding of five years

12 worth of this amount would seem to be reasonable

13 as a proxy for the amount of time that the

14 Commission would normally consider adequate for

15 a stay out period..

16 Q. How was the increase of $26.1 million to the

17 electric reserve fo< stray voltage determined?

18 A. This was the company's estimated amount, which

19 it submitted in Case 05-E-1222, above the amount

20 that is currently allowed in rates.

21 Q. How were the environmental liability amount

22 determined?
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1 A. These amounts ($88.9 million electric and $23.5

2 million gas) are the allocated amounts of the

3 deferred environmental clean up expense balance

4 at November 2007.

5 Q. How was the OPEB external reserve top off amount

6 of $5.4 million determined?

7 A. This amount was based upon the Joint Proposal in

8 Case 06-M-1413. The terms of the OPEB Joint

9 Proposal required that if electric rates were

i0 reset or superseded prior to 2010, an amount

ii would be added to the ASGA. The company's

12 petition in this proceeding creates the need for

13 the Commission to consider the level of NYSEG's

14 electric rates.

15 Q. Please explain the PBA adjustment of $49.2

16 million related to above market commodity costs

17 for purchases from independent power producers

18 (IPP).

19 A. The company has estimated that it will incur $49

20 million of above market independent power

21 producer (IPP) contract costs during 2009.

22 Absent Commission recognition of his proposed
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1 PBA adjustment, customers would pay for this

2 estimated cost in the first half of 2009 in

3 their non-bypassable wires charges (NBC). The

4 IPP power purchase contract that creates the

5 over market IPP cost expires thereafter.

6 Q. What are the resulting rates of return on equity

7 when the proposed PBAs are combined with the

8 adjusted regulatory return?

9 A. The electric return on equity increases from

i0 13.0% to 15._% resulting in an increase in
r

ii annual excess earnings of about $5/_f_ million

12 when compared to the 9.0% fair ROE. Similarly,

13 the gas return on equity increases from 15.4% to

14 17[/% resulting in annual excess earnings of
f

15 about $_7_._ million.

16 MODIFICATIONS TO ELECTRIC ORDER AND GAS PLAN

17 Q. What additional rate provisions should be

18 considered for both electric and gas rates if

19 the Commission were to approve the acquisition?

20 A. First, the Commission has ordered that a revenue

21 decoupling mechanism (RDM) be implemented. The

22 Staff RDM recommendation is set forth in the
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1 testimony of other Staff witnesses. Second,

2 uncontrollable cost provisions for both the

3 electric and gas departments should be

4 implemented similar to that currently in place

5 for the gas division but modified for the

6 aggregate deferral threshold set at a dollar

7 amount equal to 50 basis points (or about $4.1

8 million electric and $1.6 million for gas).

9 Q. What do you propose for an earnings sharing

i0 mechanism?

ii A. Delivery earnings above 9.0% would be shared 50%

12 customer and 50% to shareholders. Earnings

13 above 10% would be shared 75% to rate payers and

14 25% to shareholders. All earnings above 11%

15 would deferred and be returned to customers.

16 The current electric commodity earnings sharing

17 for NYESG should be maintained.

18 Q. The current gas and prior electric plans shared

19 earnings equally between customers and

20 shareholders (50/50) above a threshold. Why do

21 you recommend a change from that methodology?

22 A. Since the companies have claimed the level of
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1 synergies resulting from the acquisition of

2 Energy East by Iberdrola is unknown, customers

3 should be compensated for and protected from the

4 companies' retention of the unknown cost

5 reductions as a condition of approving the

6 acquisition.

7 Q. NYSEG and RGE have proposed a surcharge for its

8 advanced metering initiative (AMI). What is the

9 status of that proposal?

i0 A. In February, 2007 NYSEG and RG&E filed estimated

Ii surcharges to implement the AMI programs. These

12 estimates were later reduced in May 2007. That

13 proposal is pending.

14 Q. Does Staff have concerns with the companies'

15 proposals to implement a surcharge for AMI?

16 A. Yes. There are three concerns with NYSEG/RG&E's

17 surcharge proposals: I. the accuracy of

18 estimated costs and savings is questionable; 2.

19 the use of a surcharge to collect a financially

20 immaterial amount is unjustified and directly

21 conflicts with existing provisions in the

22 company's current rate plans which were already
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1 designed to accommodate these types of program

2 costs, and; 3. the reconciliation provisions of

3 the surcharge proposal do not allow for

4 accountability, in that there is no mechanism

5 for review of the companies' performance in

6 managing AMI program costs. Without such a

7 mechanism, ratepayers are exposed to overcharges

8 and the potential for the recovery of

9 imprudently-incurred costs.

i0 Q. Why are you raising these AMI issues in this

ii proceeding?

12 A. As noted above, the companies AMI filings are a

13 major new initiative pending before the

14 Commission. These AMI proposals will have

15 significant impacts on the rates customers pay

16 and will represent a commitment of hundreds of

17 millions of utility funds. It would be unwise

18 to ignore this issue as the Commission will

19 surely be examining the adequacy of the

20 companies' rates in this proceeding.

21 Q. Describe Staff's concerns with the companies'

22 estimated costs and savings.
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1 A. There are many concerns. First, one of the

2 alleged benefits of AMI will be better control

3 of theft of service and uncollectible accounts.

4 However, in the company's updated May filing,

5 those savings, which had been reflected in the

6 February filing, were eliminated. In addition,

7 the companies assume that their outdated capital

8 structures (e.g., for RG&E, a 45% equity ratio

9 and 10.5% ROE) should be used to set AMI

i0 surcharge rates, instead of the most recent

ii Staff estimated equity ratio of 38% and an ROE

12 of 9.0%. Exhibits (JB-5) and (JB-6)

13 show the full deployment, steady state revenue

14 requirement as filed by the companies, adjusted

15 to reflect the additional savings and an updated

16 NYSEG electric cost of capital (9.0%) and

17 consolidated capital structure (38.0% equity

18 ratio) recommended by the Staff Policy Panel.

19 Imputing these recent figures to RG&E reduces

20 its projected annual electric revenue shortfall

21 for AMI from about $5.5 million to _$_ million

22 and its annual gas revenue shortfall from $4.0
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1 million to $2_ million. NYSEG's projected

2 annual electric revenue shortfall is reduced

3 from about $13.4 million to $,_.0 million and its

4 annual gas revenue shortfall is reduced from

5 $3.8 million to $2._2million.

6 Q. Describe Staff's concerns with the surcharge

7 proposals.

8 A. The surcharge proposals appear unjustified.

9 First, the net costs of AMI are immaterial, if

i0 you consider the deprecation impact discussed

Ii below. Also, both NYSEG gas and RG&E's current

12 rate plans have provisions that address the

13 costs of mandates, such as AMI.

14 Q. Explain why the utilities AMI proposals are

15 financially unjustified.

16 A. When you consider that the depreciation on the

17 old meters will cease and that current rates

18 include the depreciation on the existing meters,

19 the change in the utilities' income will be

20 minimal. RG&E's combined electric and gas

21 request of $9.5 million is reduced to _

22 million and NYSEG's surcharge request of $17._ _
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1 million is reduced to $_million. Therefore

2 the financial impacts underlying the AMI

3 surcharges proposed by the utilities are

4 significantly overstated.

5 Q. Describe the provisions in the rate plans that

6 address costs such as iAMI.

7 A. RG&E's rate plans allow it to defer the costs of

8 mandated programs exceeding $250,000 (electric)

9 and $i00,000 (gas) ann!ually. Deferred costs are

i0 recovered first by netiting them against deferred

II credits, then by using! the customer share of

12 earnings sharing, and lastly by using half of

13 the company's share of earnings sharing. A

14 review of the three year's of compliance filings

15 made by RG&E shows that it has routinely used

16 these rate plan provision to recover mandated

17 costs and, in fact, has already recovered other

18 costs similar in magnitude to the adjusted costs

19 of AMI via the rate plan provisions. In

20 addition, an argument to afford AMI

21 extraordinary rate treatment outside the rate

22 plans cannot be supported based on the company's
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1 earnings. RG&E is over-earning when compared to

2 either the ROE cap from the electric rate plan

3 or a fair return for gas using current ROE

4 estimates. In its most recent filings for 2006,

5 RG&E indicated that it was earning 14.66% for

6 electric and 9.88% for gas (on a per book basis,

7 RG&E gas reported a 11.57% ROE). As filed,

8 RG&E's electric ROE exceeded its ROE cap of

9 12.25% by 241 basis points. Further, recent

10 estimates of a fair ROE for RG&E indicate that

ii 9.0% would be adequate for gas. Estimated AMI-

12 related revenue requirements for 2009 are , _

13 million electric and $1;_7/million gas and would
/i'

14 only reduce RG&E's 20016 electric and gas ROE by

15 about yand 4_'basis ipoints, respectively.

16 Thus, based on ROE considerations, RG&E would be

17 earning an adequate re!turn even after the AMI

18 investments were made.

19 We are continuing Ito review NYSEG's

20 compliance filings, buit based on a current fair

21 return of 9%, NYSEG would be similarly situated

22 with respect to earnings and it may be under
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1 spending its capital expenditures. However

2 while NYSEG's gas rate plan has a government

3 mandate provision similar to RG&E's, it does not

4 have a rate plan in place for electric at this

5 time. NYSEG's electric rates for 2007 were

6 established as a result of a one year litigated

7 rate case. NYSEG's most recent report on

8 electric CAPEX for September 2007 shows that it

9 has spent $60.6 million year to date when the

i0 annual rate case allowance was $92.3 million.

ii This suggests that NYSEG may be under spending

12 on capital.

13 Q. Describe your concerns about the absence of

14 accountability under the surcharge proposals.

15 A. As already noted, the companies' surcharge

16 proposals would be fully reconciled based upon

17 actual costs and savings. We find this aspect

18 of the proposal inadequate to provide

19 accountability. Among other things, "actual

20 savings" will be impossible to identify with

21 precision and will need to be hypothesized.

22 Limits and controls are therefore needed on any
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1 reconciliation proposal, so that the utilities

2 face at least some risk for not achieving

3 projected costs and savings. On the other hand,

4 the reconciliation procedure should not be so

5 over broad that it raises the kind of disputes

6 that exist in rate cases, because it would then

7 be difficult to implement.

8 Q. What other concerns do you have about NYSEG's

9 and RG&E's surcharge proposals for AMI?

i0 A. The estimated surcharge amounts may change

ii because the Commission may adopt minimum

12 functionality standards that may conflict with

13 the estimates currently proposed by the

14 companies.

15 Q. Since both companies are over earning at current

16 rate levels, shouldn't the companies proceed

17 with AMI deployment without additional recovery

18 assurances from the Commission?

19 A. This could be one approach that the Commission

20 could take. Another would be to assume that the

21 cost of deployment would be absorbed by the

22 utilities, which then can constitute a positive
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1 benefit of the acquisition. However, given the

2 downward revisions to the net cost of AMI

3 deployment and other possible adjustments such

4 as slippage), it should be valued at a zero cost

5 and therefore be given little weight in the

6 decision for approval.

7 CONCERNS AND MODIFICATIONS TO GAS PLAN

8 Q. What provisions in the Gas Joint Proposal should

9 be modified if the Commission approves the

I0 acquisition?

ii A. Consistent with the PBA proposals above, which

12 minimized NYSEG's deferred costs, the potential

13 for future deferred (stranded and unfunded)

14 costs should be minimized if the Commission

15 approves the proposed acquisition. First, the

16 gas pension deferral and Gas Cost Incentive

17 Mechanism (GCIM) should be eliminated, for the

18 reasons discussed in the Staff Gas Rate Panel's

19 testimony and to eliminate the complexity of the

20 computations and general administrative burdens

21 associated with these mechanisms. Second,

22 uncontrollable cost provisions should be
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1 modified to establish the aggregate deferral

2 threshold to a dollar amount equal to 50 basis

3 points (or about $1.6 million).

4 ADJUSTED ELECTRIC EARNINGS SHARING FOR 2002-2006

5 Q. Has NYSEG filed an electric earnings sharing

6 computation for each of the years 2002-2006?

7 A. Yes. On March 31 following each of the years of

8 the electric rate plan, NYSEG files its Annual

9 Compliance Filings (ACFs) which present its

i0 electric and gas earnings sharing computations,

ii deferrals, and CAPEX, among other things. These

12 computations are only preliminary because in

13 every subsequent year, NYSEG has continually

14 revised its computations for all prior years.

15 For example in its March 30, 2007 filing

16 concerning the 2006 rate year, NYSEG recomputed

17 its earnings sharing for each year from 2002 to

18 2005.

19 Q. In order to clarify, with regards to the

20 computation of earnings for calendar year 2002

21 which NYSEG first provided in March 2003, did

22 the company re-compute the earning sharing for
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1 that year (2002) and provide a different level

2 of earnings in each of the five filing years

3 including its latest 2006 electric compliance

4 filing made on March 30, 2007?

5 A. Yes. And as a result of the Commission's Order

6 of August 23, 2006 in Case 05-E-1222, further

7 adjustments are needed to the company's 2002

8 computations.

9 Q. What were the nature and causes of the company's

i0 re-computations to its annual earning sharing?

ii A. The company's adjustments to 2002 earnings

12 sharing initially included adjustments to

13 conform estimated income tax expenses to the

14 actual tax return and to out of period items,

15 but have been later expanded to adjust for the

16 expensing of software.

17 Q. What further adjustments need to be made to the

18 company's computations to its 2002 earning

19 sharing computation?

20 A. Similar to the 2006 earnings computation

21 discussed in the beginning of the testimony, the

22 company's 2002 earnings sharing includes: I) an
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1 excessive amount of rate base and 2) an

2 excessive level of equity. The customer share of

3 these adjustments is about $55 million, before

4 interest.

5 Q. What other adjustments should be made to NYSEG's

6 electric compliance filings for the years 2002-

7 2006?

8 A. As noted in Staff witness Dickins' testimony,

9 the company has claimed lost revenue from

i0 standby rates that the company has taken from

Ii the ASGA. I have included that amount in the

12 computation of the amount owed to customers and

13 recommend it be returned to the ASGA account.

14 Q. Have you included interest on the amount to be

15 returned to the ASGA for electric compliance

16 filings for the years 2002-2006?

17 A. Yes. Staff's total preliminary adjustment for

18 the years 2002-2006 would increase the ASGA

19 balance by $66.8 million including interest

20 through June 2008 and is shown on Exhibit

21 (JB-7).

22 Q. You state above that "these computations are

37

000009561754



07-M-0906 John W. Benedict

1 only preliminary because in every subsequent

2 year, NYSEG has continually revised its

3 computations for all prior years." Has Staff

4 previously presented its formal filings on

5 NYSEG's ACF? If not, please explain why.

6 A. Staff has not formally presented its findings on

7 NYSEG's electric rate plan ACFs to NYSEG or the

8 Commission because the ACFs were not completed

9 at the time of NYSEG's last rate case, nor have

i0 they been completed at this time. This is

Ii because NYSEG's electric ACFs for 2002-2006 were

12 not final during the rate case and may not be

13 final yet. Consistent with past practice, NYSEG

14 may attempt to file a revised final year (2006)

15 to conform estimated income tax expenses to the

16 actual tax return that was just filed in

17 September 2007.

18 Q. Is NYSEG aware of Staff's disagreements with its

19 calculations?

20 A. While no formal filing has been made by Staff

21 yet, NYSEG is aware that Staff disagrees with

22 certain of its computations via the informal
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1 data request process.

2 Q. When does Staff expect to provide its response

3 to NYSEG concerning NYSEG's 2002-2006 ACFs?

4 A. No later than NYSEG's next electric rate case

5 and sooner if practicable.

6 Q. Given that Staff has not finished its audit of

7 NYSEG electric's compliance filings for 2002-

8 2006, why is this testimony relevant at this

9 time?

I0 A. This shows that there are significant unresolved

Ii regulatory liabilities associated with

12 Iberdrola's acquisition of Energy East that

13 Iberdrola should be aware of. In effect we are

14 putting Iberdrola on notice that we intend to

15 pursue these adjustments in the near future.

16 Further, presentation of this information at

17 this time provides further support that NYSEG's

18 electric rates are too high since it owes

19 significant customer credits that can be used to

20 reduce or stabilize those rates, in the absence

21 of the proposed acquisition.

22 Q. Would acceptance of the Staff adjustments to
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1 NYSEG's 2002-2006 compliance filings constitute

2 a benefit of this acquisition?

3 A. No. These adjustments can be made in the

4 absence of this acquisition.

5 CONCLUSION

6 Q. Please summarize your position.

7 A. NYSEG's electric and gas rates are currently

8 above the level that the Commission would allow

9 in a rate proceeding. Consequently, the

i0 Commission could require lower rates as a

Ii condition of the acquisition. In addition, the

12 proposed elimination of deferred charges and

13 increases to reserves would help sustain rates

14 at lower levels or at the current rate levels

15 for an extended period beyond 2008.

16 Q. Does this conclude your testimony?

17 A. Yes, at this time.
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1 MR. VAN RYN: Your Honor, I also have the highly

2 sensitive trade secret version of that trade testimony,

3 which should also be copied into the record.

4 JUDGE EPSTEIN: Okay. And let me give you an

5 explanation off the record.

6 (Discussion off the record.)

7 JUDGE EPSTEIN: Back on the regular transcript. I

8 would like to say that the record should indicate that at

9 this point the highly sensitive trade secret version of

i0 certain pages of Mr. Benedict's testimony were put into

ii the transcript that's been maintained for that purpose.

12 BY MR. VAN RYN:

13 Q. And Mr. Benedict, did you supervise the preparation of

14 seven exhibits in this proceeding?

15 A. Yes, I did.

16 Q. And do you have any revisions to those exhibits?

17 A. Yes, I do.

18 Q. Would you go through them?

19 A. On Exhibit JB-2, column 1 was changed to a line, "exactly

20 with the Commission decision of 2007," and then there were

21 adjustments to the revenue requirement as a result of the income

22 tax expense being increased because the interests synchronization

23 adjustment was not recorded on the positive benefit adjustments.

24 This lowered the revenue requirement. I'm sorry. It increased
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1 the revenue requirement. It reduced any potential rate decrease.

2 The same on Exhibit JB-3, the potential rate reduction was

3 reduced to reflect lower interest deduction due to the interests

4 synchronization adjustment on the positive benefit adjustments.

5 Exhibits JB-5 and JB-6 were also adjusted for income tax effects.

6 Q. And that completes your revisions?

7 A. Yes.

8 MR. VAN RYN: Your Honor, I ask that the prefiled

9 exhibits of John W. Benedict be marked for

i0 identification.

ii JUDGE EPSTEIN: One-twenty-two through

12 one-twenty-eight.

13 (Exhibit Numbers 122 through 128 were marked for

14 identification.)

15 MR. VAN RYN: The witness is available for

16 cross-examination.

17 MR. CONNOLLY: Thank you.

18 CROSS-EXAMINATION

19 BY MR. CONNOLLY:

20 Q. It's only fitting, John, it comes down to you and I the

21 last day, the last witness, but I'll make your day.

22 A. Perfect.

23 Q. Just one question or two questions. Looking at your

24 schedule for JB-4 --
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i A. Yes.

2 Q. -- under the left-hand side under "commodity related," it

3 says, "Absorb Saranac IPP cost 2009."

4 A. Yes.

5 Q. You show a figure of $49,200,000.

6 A. Yes.

7 Q. What does that represent?

8 A. That was one-half of the 2008 non-bypassable wires charge

9 filing request. It represents over-market IPP costs that the

I0 company would collect, had not this PBA adjustment been proposed.

ii Q. Would this affect the company's cash flow?

12 A. In the future, it would.

13 Q. So when you say that the adjustments you proposed are

14 cash flow neutral, that's not correct with regard to this item?

15 A. I would say yes.

16 MR. CONNOLLY: Thank you. That's all.

17 JUDGE EPSTEIN: Okay. Other cross for this witness?

18 (No response.)

19 JUDGE EPSTEIN: Redirect.

20 MR. VAN RYN: Just one moment, your Honor.

21 MR. CONNOLLY: Don't take a chance, Len.

22 MR. VAN RYN: None, your Honor.

23 JUDGE EPSTEIN: Thank you very much, Mr. Benedict.

24 You're excused.
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1 (Witness excused.)

2 JUDGE EPSTEIN: At this point, without objection, it

3 seems to me that there are two pieces of testimony where

4 the sponsor's intent was to put it into the record by

5 affidavit, because there was no cross. And one instance

6 involves the testimony of Ms. Malgieri for the City of

7 Rochester. I discussed this with her attorney, and the

8 resulting understanding was that we are waiting for an

9 affidavit by which she would adopt her testimony in

i0 abstentia, and accordingly, I'm going to ask the reporter

ii to incorporate Ms. Malgieri's testimony into the

12 transcript as if it were given orally.

13 (The following is the prefiled testimony of Patricia

14 K. Malgieri:)

15

16

17

18

19

20

21

22

23

24
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DIRECT TESTIMONY OF PATRICIA K. MALGIERI
II II i

1 Q. Please state your name, current position and office

2 address.

3 A. My name is Patricia K. Malgieri. I am the Deputy Mayor of

4 the City of Rochester. My office is located at City Hall, 30

5 Church Street, Rochester, NY 14614.

6 Q. Please describe your current work responsibilities as the

7 Deputy Mayor.

8 A. I supervise the operations of ten City departments, oversee

9 the operating and capital budget, act as liaison to Rochester

10 City Council, the Rochester City School District and Monroe

11 County and am Acting Mayor in the Mayor's absence.

12 Q. Please summarize your educational background.

13 A. I hold a Bachelors degree in Political Science from Holy

14 CrossCollege and a Masters in Public Administration from

15 Syracuse University.

](5 Q. Please describe your previouswork experience.

17 A. Prior to coming to the City in 2006, Iwas, for thirteen years,

18 President and CEO of the Center for Governmental

19 Research, an independent nonprofit public policy research
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I

1 organization. I was a senior budget official in the City of

2 Yonkers, for four years.

3 Q. Have you previously testified in other proceedings before

4 the New York State Public Service Commission

5 ("Commission") or other state or federal regulatory agency

6 or court?

7 A. No.

8 Q. What is the purpose of your testimony in this proceeding?

9 A. On behalf of the City of Rochester, I will discuss some of

10 the concerns of the City with respect to the maintenance of

11 Rochester Gas & Electric (RG&E) facilities and operations

12 located in the City of Rochester. In addition to general

13 concerns about the maintenance of reliable and affordable

14 . utility service for the citizens of Rochester, the City has

15 specific concerns about the physical plant currently owned

16 by RG&E, both underground and above ground facilities,

17 that will become the responsibility of Iberdrola as the result

18 of the proposed merger with Energy East and its subsidiary

19 RG&E.

2
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1 Q. Does the City of Rochester support or oppose the proposed

2 merger between Iberdrola and Energy East?

3 A. The City of Rochester believes it could support the

4 proposed merger but has several concerns, which will be

5 discussed in more detail below. The City recognizes

6 potential positive impacts from the merger. The City is

7 particularly supportive of Iberdrola's commitment to retain

8 the current corporate headquarters of RG&E and New York

9 State Energy & Gas Corporation (NYSEG) in Rochester, to

10 maintain the current employment levels of these companies

11 and to continue the community activities and charitable

12 involvement of RG&E and NYSEG. In addition, the City

13 recognizes Iberdrola's strong history and commitment to

14 renewable energy sources, particularly, its global leadership

15 in wind power. The City looks forward to Iberdrola's

16 combined commitment to renewable energy and strong

17 financial position resulting in innovative renewable energy

18 projects that will benefit Rochester and the region through

19 lower energy costs and clean renewable energy.

20 Q. Please describe the City of Rochester's concerns.

3
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1 A. As part of the proposed merger with Energy East, Iberdrola

2 will acquire control over the physical plant of RG&E,

3 including equipment and facilities in the public right-of-way.

4 An important unresolved above ground facilities issue has

5 been the existence of RG&E utility poles and lines which

6 are unsightly and detract from the urban landscape. There

7 are currently river trail and riverfront development projects

8 and other specific road reconstruction projects in the City of

9 Rochester which are critical to the economic revitalization of

10 the City, where undergrounding of utilities is a vital

11 component of the project, yet the costs which would be

12 imposed by RG&E to perform this work would be

13 prohibitive. It is the City's position that this right-of-way

14 facilities issue must be reasonably and promptly addressed

15 by RG&E and there must be a commitment from Iberdrola

16 to encourage a satisfactory resolution of this issue which

17 would be of great benefit to the community.

18

19 A second right-of-way facilities issue concerns the ongoing

20 negotiations between the City and RG&E for the purchase

4
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1 by the City of the remaining approximately forty percent of

2 the City street lighting system. Serious discussions about

3 this issue have been conducted for the past six months and

4 to date the parties have been unable to resolve issues

5 related to the cost of the system as well as contested

6 outstanding charges. The City is concerned that this matter

7 be resolved promptly and fairly and seeks Iberdrola's and

8 RG&E's commitment to such resolution.

9

10 Also of great concern is the disposition of several of

11 RG&E's large facilities and properties located in the City of

12 Rochester. The Beebe Station, located on Mill Street in the

13 High Falls area of the City of Rochester, fronting on the

14 ......................................Genesee River, is a large, mostly abandoned facility which ...................................

15 is poorly maintained and has substantial unresolved

16 environmental issues. The facility is located in a critically

17 important area of the City which, despite this enormous

18 "eyesore", is beginning to experience residentialand

19 commercial redevelopment of its historic buildings as well

20 as new construction. In addition to substantial cosmetic

5
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1 problems such as peeling paint, dilapidated buildings,

2 rusted fencing and poorly maintained or absent

3 landscaping, all clearly visible from adjacent streets and

4 private properties, the frontage on the Genesee River is not

5 only a visual blight on the riverfront, but the facility is a

6 major brownfieldsite. Longstanding unresolved

7 environmental issues adversely impact the entire

8 neighborhood surrounding this prominent facility to the

9 detriment of the private property owners, the City as an

10 adjacent property owner and City residents and businesses

11 and will limit further economic development in the area. The

12 economic viability of the High Falls area will continue to be

13 adversely affected if this major facility is allowed to remain

14 ........ in its current or even worse condition through additional .....................................................

15 years of neglect. The City strongly urges that RG&E be

16 required to provide a master plan for the disposition of the

17 Beebe Station, which includes a commitment to complete

18 removal of all environmental contamination in a timely

19 manner, to properly maintain the facility, to identify long

20 term plans for the facility, to provide for public access

6
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I across the property to and along the river, and to identify

2 any demolition plans and plans to sell the property. It is

3 imperative that Iberdrola supports these actions and takes

4 responsibility for the condition of this major facility.

5

6 In addition to the Beebe Station, RG&E owns other

7 contaminated riverfront properties at 46-52 and 84 Andrews

8 Street in the City of Rochester. This gravel covered vacant

9 land, the demolition site of a former RG&E facility, located

10 at another prominent downtown river site, has been vacant

11 for approximately eight years and is also an unresolved

12 brownfield site. RG&E's failure to timely resolve all

13 environmental contamination issues at the site and either

14 use it for its own needs or make it available for

15 development, has created another blighting impact in

16 downtownRochester, hindering development of not only the

17 west bank waterfront but the St. Paul quarter on the other

18 side of the Genesee River.The City urges that Iberdrola,

19 through RG&E, also be required to address the disposition

7
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1 of these parcels, including all outstanding environmental

2 issues.

3

4 Another RG&E facility of great concern to the City is the

5 substation located at 81 South Avenue. An important and

6 unique historic structure dating from the late 1800's, the

7 substation rests on the original foundation of a flour mill

8 which was built in approximately 1827, where water still

9 flows through tail races into the substation, down twenty

10 feet tall wheel pits within the building. With its prominent

l 1 location on the Genesee River, adjacent to one of the only

12 surviving aqueducts (circa 1842) on the original Erie Canal,

13 the substation is in the center of the historic aqueduct and

14..... Erie Canal_Corridor.District, which will soon be the subject ................................................

15 of a master plan for the preservation and development of

16 the area. While the City recognizes the importance of the

17 substation for the provision of electrical service to downtown

18 Rochester, the City hopes that RG&E's utility interests can

19 be balanced with the public's interest in this historic

20 treasure, given its unique location adjacent to the river and

8
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1 aqueduct. The City urges Iberdrola and RG&E to commit to

2 work with the City to provide public access to these historic

3 resources while preserving the integrity of the substation.

4 Q. Does this complete your testimony?
i

5 A. Yes, it does.

6
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1 MR. FITZGERALD: Your Honor, could we suggest that

2 an exhibit number be reserved for the affidavit that

3 would accompany such testimony?

4 JUDGE EPSTEIN: Yes, and we're reserving 129 for her

5 affidavit.

6 (Exhibit Number 129 was not yet marked by the court

7 reporter, but its number was reserved for it when

8 produced.)

9 JUDGE EPSTEIN: And then the other item -- I don't

i0 think we have dealt with this already. This is the

ii testimony of Mr. Mullen for Greater Rochester Enterprise.

12 Have we dealt with this during these hearings?

13 MR. VAN RYN: No, your Honor.

14 JUDGE EPSTEIN: Okay. Well, without objection, and

15 I know it's a little irregular to be putting in testimony

16 without a sponsoring attorney, and of course, I'm not

17 vouching for it, but there appears to be no attorney

18 involved anyways. So we should give them that latitude,

19 and accordingly, I'm going to ask that the reporter

20 incorporate the testimony of Mr. Mullen as if given

21 orally.

22 (The following is the prefiled testimony of Dennis

23 M. Mullen:)

24
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1 DIRECT TESTIMONY OF DENNIS M. MULLEN

2
3 I. INTRODUCTION

4 Q. Please state your name, address and current position.

5 A. My name is Dennis M. Mullen. I am the President & CEO of the Greater

6 Rochester Enterprise ("GRE"), a regional economic development

7 organization dedicated to improving economic performance in the

8 Rochester/Finger Lakes region. My business address is 100 Chestnut

9 Street, Suite 1910, Rochester, NY 14604.

10 Q. Describe your current work responsibilities?

11 A. I am responsible for the execution of GRE's strategic mission to help

12 revitalization the regions economy by focusing on what we believe are

13 Rochester's core assets - alternative energy, biotechnology, food and

14 beverage manufacturing and optics - in an effort to attract new business to

15 the area. Since its founding in 2002 GRE has played a key role in helping

16 create impressive results for the Rochester Region including Barilla

17 America's decision in 2006 to build a $96.2 million pasta-manufacturing

18 plant in Avon; and Gleason Works' announcement to invest $18.7 million

19 to upgrade its plant in the City of Rochester.

20 Q. Please summarize your background

21 A. Prior to my role in economic development, I worked for more than 28

22 years in the food industry, in a number of senior leadership positions, most

-2-
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1 recently as the Chairman, President and CEO of Birds Eye Foods for 10

2 years. My tenure was highlighted by the acquisition of the Dean Foods

3 Vegetable Company in 1998 which doubled the size of the Company and

4 brought with it the Birds Eye brand. With this acquisition, Birds Eye

5 Foods became the nations' largest processor of frozen vegetables.

6 I hold a bachelors degree from St. Leo University in Florida and currently

7 serve on corporate boards for B&G Foods in New Jersey and Foster Farms

8 in California.

9 Q. Haveyoupreviously testified in otherproceedings beforethe New York

10 State Public Service Commission ("PSC" or the "Commission ") or other

11 state or federal regulatory agency or court?

12 A. No.

13 Q. What is the purpose of your testimony?

14 A. The purpose of my testimony is to demonstrate that there is broad based

15 support for the Proposed Transaction from among the largest ratepayers in

16 our region including leading colleges & universities, hospitals,

17 commercial real estate developers, employers and others; and to provide

18 overall support for the Proposed Transaction as an important opportunity

19 to secure economic prosperity for the region.

-3-
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1 Q. Please describe your interest in this proceeding.

2 A. GRE's interest is to more completely address the tremendous positive

3 economic impact the Proposed Transaction will have on the revitalization

4 of the Upstate economy.

5 Q. Please describe the organization of the remainder of your testimony.

6 A. Section II of my testimony provides an Executive Summary of GRE's

7 understanding of the benefits of the Proposed Transaction. Section III

8 describes the economic development benefits of the Proposed Transaction

9 including benefits to current major ratepayers (many of whom are GRE

10 investors) as well as the benefits to future corporate ratepayers attracted to

11 the region through GRE's efforts.

12

13 II. EXECUTIVE SUMMARY

14 Q. What are the reasons why the Commission should approve the Proposed

15 Transaction ?

16 A. The Proposed Transaction should be approved because it will result in

17 numerous benefits for NYSEG and RG&E customers and to New York

18 generally. Furthermore, since the Proposed Transaction will be

19 accomplished without debt financing thus protecting NYSEG and RG&E

20 ratepayers from costs related to the Proposed Transaction the public

21 interest is well served.

-4-
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1 Q. How will New York benefit from the Proposed Transaction ?

2 A. IBERDROLA is a recognized global leader in energy with market

3 capitalization of $120 billion and presence in 30 countries. Its worldwide

4 footprint offers the region the opportunity to tap into an incredible array of

5 technological and financial connectivity that is the future of energy. One

6 of the highest priorities for the Greater Rochester/Finger Lakes region is to

7 create a whole new lifestyle for our region through energy independence.

8 Our area is uniquely positioned to achieve this objective and the presence

9 in our region of a global energy leader like IBERDROLA is an important

10 step on that forward thinking path. IBERDROLA brings to New York a

11 record of tremendous accomplishment delivering high-quality energy

12 services while demonstrating an ability to be innovative. These are the

13 type of corporate partnerships New York must develop if we are to

14 compete on the global stage for jobs and investment. Safe, sustainable and

15 ultimately cleaner forms of energy will be ever more critical to New

16 York's economic future. IBERDROLA's commitment to renewable

17 energy initiatives, an estimated $13 billion worldwide including $7 billion

18 in the U.S:, sets them apart in the marketplace and makes them ideal

19 partners for New York and our economy.

-5-

000009781776



Case 07-M-0906 Dennis M. Mullen

1 III. DESCRIPTION OF WITNESS'S POSITION

2 Q. Please describe how leading employers and energy users view the

3 Proposed Transaction.

4 A. The financial supporters of GRE represent a broad base of business and

5 organizational leaders from across the community including six of the top

6 ten employers and 12 of the top 20 energy users in the region (leading

7 colleges & universities, hospitals, and manufacturers). Discussions with

8 these members demonstrate that they are totally aligned with the regions

9 strategic goals to focus on alternative energy and that they fully

10 understand the economic impact of high-quality reliable energy as an

11 important factor in attracting new companies. For these reasons they

12 support the Proposed Transaction.

13 Q. Describe the economic development impact of the Proposed Transaction.

14 A. In a recent study by the American Solar Energy Society titled, "Renewable

15 Energy and Energy Efficiency: Economic Drivers for the 21st Century," it

16 was determined that the renewable energy and energy efficiency industry

17 could create more than 40 million new jobs by the year 2030. This

18 extraordinary opportunity for job creation together with the significant

19 assets that already exist in the region is the reason why GRE has focused

20 on alternative energy as a key industry sector for current and future

21 economic success.
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1 As a global leader in renewable energy IBERDROLA brings world wide

2 connectivity to this key industry sector, aligning perfectly with our regions

3 strategic vision. European countries are well ahead of the United States in

4 the development of renewable energy output and so the opportunity to

5 partner with and learn from IBERDROLA will allow our region to more

6 aggressively move forward with our strategic goals in this area.

7 A recent Clean Energy Trends report which tracks both U.S. and global

8 clean energy trends documented a 39% increase in annual revenues in this

9 sector from $40 billion (2005) to more than $55 billion (2006) with a

10 forecast for continued growth at this level to become a $226 billion market

11 by 2016. Connectivity to emerging corporate leaders in the renewable

12 energy market will help us to tap into this exploding market opportunity

13 helping us to recruit new companies to the region as well as continue to

14 grow existing companies already working in this sector. If only a tiny

15 fraction of the jobs and investment likely to be created by the boom in

16 renewable energy technologies are captured by New York it could be the

17 most significant economic revitalization event in the state's history.

18 Q. Please describe GRE 'sposition on Governor Spitzer "s15 by 15 plan.

19 A. New York is already a leader in renewable energy due in large part to

20 major hydroelectric plants near Niagara Fails and along the St. Lawrence

21 River, however, if we are to achieve substantial reduction in the total
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1 consumption of energy in the state as outlined by the Governor's plan to

2 reduce energy consumption 15% by 2015 the renewable energy portfolio

3 for New York will need to rapidly expand. Partnerships with companies

4 like IBERDROLA are important steps towards achieving this laudable

5 goal.

6 Q. Please describe GRE's position on energy infrastructure.

7 A. The Proposed Transaction will strengthen the regions energy asset

8 platform providing the financial ability for continued investment in

9 infrastructure. New companies coming to the region want to be certain

10 that their energy needs can be met now and in the future. For nearly 150

11 years RG&E has provided the necessary infrastructure to run the economic

12 engine of our region while providing thousands of direct and indirect jobs

13 in the process. In recent years RG&E has been _Lkey community and

14 economic development partner helping to deliver the necessary incentives

15 and infrastructure to retain existing companies and attract new ones to our

16 region. We want RG&E to remain an active and engaged partner in our

17 economic development initiatives and the Proposed Transaction supports

18 this continued, critical working relationship.

19 Q. Please describe GRE's position on the Russell Station project.

20 A. The $500 million project to upgrade Russell Station is in complete

21 alignment with our region's strategic vision. The conversion to cleaner,

s
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1 natural gas is positive as is the substantial investment in the community

2 and the ability to meet projected future energy needs for current and new

3 companies. We have been very public about our support for this initiative.

4 Our region has a tremendous asset base, fresh water in abundance, reliable

5 energy supplies, an educated workforce that is the envy of the world - all

6 the building blocks to drive economic revitalization -- yet the key to our

7 success will be partnerships and collaborations with those committed to

8 our future success. RG&E, NYSEG and now IBERDROLA are the type

9 of strategic, committed partners that will pave the way to a brighter

10 economic future.

11 Q. Does this conclude your testimony at this time?

12 A. Yes, it does.
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1 JUDGE EPSTEIN: And we will reserve Exhibit 130 for

2 the Mullen affidavit.

3 (Exhibit Number 130 was not yet marked by the court

4 reporter, but its number was reserved for it when

5 produced.)

6 MR. SCHWARTZ: Your Honor, I didn't hear you mentior

7 the IBEW testimony, and I didn't know if somebody had

8 already marked that. There's a piece of testimony from

9 the IBEW Union, and I don't know if there's anybody from

i0 IBEW here to request that it be marked and introduced

Ii into evidence.

12 JUDGE EPSTEIN: All right. Thank you for pointing

13 that out. They were here, and we'll take that as an

14 appearance, and then I'm not sure what happened. Just

15 give me a moment.

16 (The following is the prefiled testimony of the

17 IBEW:)

18

19

2O

21

22

23
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INTRODUCTION

The New York State Public Service Commission ("PSC" or "the Commission")

commenced this proceeding to determine if the proposed acquisition between Iberdrola SA and

Energy East should be approved. As part of the PSC's effort, on July 31, 2006, Department of

Public Service Staff ("Staff') has requested that written testimony from interested parties be

submitted by January 11, 2008.

DISCUSSION

1. Keyspan- National Grid Merger as the Model

System Council U-7, IBEW and Local 36, IBEW maintain that the major impasse of this

acquisition stems from Iberdrola's rejection of the notion of using the Keyspan -National Grid

merger as the model for this acquisition. Iberdrola contends that the differences between the two

transactions are outweighed by the similarities. Iberdrola has asked the Public Service

Commission (PSC) staff to move away from that model. Iberdrola cites that there are no

employee transfers, no merging of functions, and no synergies as the major differences. It should

be noted that the PSC staff argues that no synergies can be realized because Iberdrola has not

been forthcoming with the information necessary to make that determination. Iberdrola

maintains that the PSC staff is using this model because it is the most recent case that involved a

public interest component to the finality of the deal. It is clear that the public interest standard is

being interpreted differently by both parties. Iberdrola contends that it means "no harm" should

come to consumers as a contingency of the acquisition. The PSC staff maintains that there

should be a "tangible monetary benefit" to the consumer as a contingency of the acquisition.

Iberdrola maintains the benefits to consumers will be different in terms of immediate tangible
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monetary benefits and that future benefits are implied because of their best practices and

financial position.

System Council U-7, IBEW and Local 36, IBEW disagree with the position of the PSC staff.

Any synergies that could be achieved took place in 2002 through consolidation of services. In

addition, System Council U-7, IBEW and Local 36, IBEW maintain that achieving a tangible

long term monetary benefit to consumers in the way of mandated infrastructure replacement,

such as long service life equipment, and investment in the workforce, such as mandatory staffing

ratios for service quality, would produce real savings to consumers.

2. Credit Rating, Financial Strength, and Risk Management

Iberdrola maintains that their financial strength and stability are major factors in this

acquisitions. Iberdrola contends that their proposal should be taken seriously because they are a

better credit rated company, "A", than Energy East, they have a strategic three year plan, they

have shared that plan with the rating agencies, they are bringing 4 billion dollars of European

money to the United States in an all cash deal, and their debt ratio and financial strength are

strong. Iberdrola has argued that their credit rating is currently two positions above Energy East

and will improve after their IPO (Iberdrola Renovabels) has concluded. Iberdrola contends that

over the last ten years they have had an "A" rating and that past performance is indicative of

future outlooks. Iberdrola maintains that they have met all current strategic targets in the

Scottish Power transaction. Iberdrola contends that their previous models, their commitment,

and their wind generation systems are key components to this acquisition. Iberdrola has argued

that since they are a better rated company taking over a lesser rated company this is a significant
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benefit. Iberdrola maintains that their cash flow to debt is good and is not as concemed with the

equity ratio.

The PSC staff has concerns with the possibility that Iberdrola's financial strength could weaken

as a consequence of the acquisition. In addition, the PSC staff is still unclear how a better credit

rating translates into better service, benefits to rate payers, and monetary savings. The PSC staff

contends that Iberdrola's financial strength is under review and that they could be downgraded to

'°BBB" which is where Energy East is now. Further, Iberdrola's credit rating has been

downgraded to "A-" according to the PSC staff and can only fall under the current

circumstances, with a negative watch position by rating agencies. The PSC staff contends

Iberdrola is over leveraging themselves, with scheduled growth of two to three times their

current size over the next several years. This rapid expansion could have serious consequences

according to the PSC staff. The PSC staff feels that their affiliates, in particular Scottish Power,

maybe overburdening the parent company's equity ratio with a great deal of capital expenditures.

The PSC staff contends that rating agencies need to look at how Iberdrola will manage rapid

growth and integration of services. As an example, Moody's rates Iberdrola's equity as low and

that issues such as change in leadership and strategic planning could have significant impact on

their the rating. Finally, the PSC staff sees pressing issues of risk as a controlling factor as to in

why Iberdrola's credit rating may continue to fall. The PSC staff maintains that the lack of

transparency of the organization, their lack of commitment to oversight, their significant

investments in Scottish Power, and other major capital expenditures makes Iberdrola less

financially stable than Iberdrola is representing.

System Council U-7, IBEW and Local 36, IBEW disagree with the position of the PSC staff.

The current management at Energy East has provided very little leadership or direction for the
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organized workforce. System Council U-7, IBEW and Local 35, IBEW have serious concerns

regarding the decline of Energy East's operations and it is reflected in employee morale and

service quality. Iberdrola has a record of success which is demonstrated through past

performance. System Council U-7, IBEW and Local 36, IBEW would ask the PSC to examine

the current management of Energy East in contrast to Iberdrola to get a better perspective of this

acquisition. System Council U-7, IBEW and Local 36, IBEW contend that Iberdrola is in a

superior position to move this utility forward and it would become clear that the current trend of

mismanagement could affect rate payers if not corrected.

3. Jobs Retention and Creation

Iberdrola contends thatthey want to bring a different approach to economic development.

Iberdrola argues that their past dealings had no job losses and that they want to build jobs.

Iberdrola maintains that many other deals often include job losses. Iberdrola is moving toward

renewable energies job creation which can be realized through their recent IPO (Iberdrola

Renovables) offering.

PSC staff puts no value on job retention in trying to measure this acquisition.

System Council U-7, IBEW and Local 36, IBEW disagree with the position of the PSC. System

Council U-7, IBEW and Local 36, IBEW contend that job retention and creation plays a

significant role in service quality which translates into tangible benefits to the consumers. If this

acquisition was to include job loss as part of the structure it would seriously diminish the utilities

ability to deliver service. System Council U-7, IBEW and Local 36, IBEW recommend

mandated invest in the present work:force and an increase in the current employee levels to meet

service quality standards.
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4. Renewable Energy and Market Power

Multiple Interveners (MI) contend that renewable energy is irrelevant to the acquisition because

Iberdrola does not need to acquire Energy East to build renewable energy. MIs have serious

concerns about market power. It should be noted that the Federal Energy Regulatory

Commission (FERC) has approved the acquisition citing no vertical or horizontal market power.

Iberdrola contends that they can assist New York State in achieving its renewable energy goals

through generation and distribution. Iberdrola argues that they want to do business in New York

in many energy areas. Iberdrola cites Pennsylvania as their model, where Iberdrola was not asked

to guarantee benefits to consumers and they claim they made significant capital expenditures in

infrastructure. Iberdrola would like a similar model in New York. Iberdrola maintains that they

have a history of working with governments to meet government's goals.

The PSC staff contends that Iberdrola is actually harmful to wind energy in New York and

characterized their proposal as "anti-wind". The PSC staff maintains that Iberdrola might create

a loose monopoly and be the only company that can meet the states wind energy goals. This

scenario could lead to increased prices and discourage competition. The PSC staff has requested

a complete divestiture of wind power by Iberdrola as a contingency of this acquisition.

System Council U-7, IBEW and Local 36, IBEW disagree with the position oft_he PSC staff.

System Council U-7, IBEW and Local 36, IBEW do not believe a complete divestiture is

necessary. If the renewable energy issue is not relevant to the acquisition in terms of meeting the

state's renewable energy goals it should not be relevant in market power issues. System Council
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U-7, IBEW and Local 36, IBEW, argue that a mandate to build and maintain new facilities

should be a contingency of the acquisition.

5. Russell Station

Iberdrola contends that if they are not committed to repower Russell Station with natural gas that

the PSC staff will oppose the acquisition. Iberdrola has liability concerns with Russell Station

and argues that the Rochester Transmission Project should have alleviated much of the pressure

to rehabilitate Russell Station which is scheduled to close next year. Iberdrola wants to go

through the licensing process and SEQRA to look at alternatives for Russell Station. Iberdrola

maintains that they do not know what the ramifications are in relation to Russell Station and

would like to do their due diligence before making a recommendation.

PSC staff maintains that Iberdrola should open up an action for competitive bid to other

companies for the sale of Russell Station. PSC staff maintains that while there may be liability

issues the Rochester Transmission Project was funded by rate payers and designed to provide

time to rehabilitate Russell Station. The PSC staff contends Russell Station could be converted to

gas fire quickly and add strength in a competitive market. The PSC staff argues that the future of

Russell Station needs to be addressed as part of these negotiations to the benefit of consumers.

MI contend that Energy East is on record as making a commitment to sell Russell Station to a

non affiliated competitor at auction and expect Iberdrola to honor that commitment.

System Council U-7, IBEW and Local 36, IBEW agree with the position of the PSC staff.

6. Performance Standards and Customer Service
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The PSC staff would like an increase in performance standards of this acquisition. The PSC staff

contends that a part of the settlement needs to include enhanced customer service through a

strengthening of policy standards.

System Council U-7, IBEW and Local 36, IBEW agree with the position of the PSC staff. An

increase in performance standards is crucial to producing quality service. System Council U-7,

IBEW and Local 36, IBEW do have some concerns with the PSC position that no value is placed

on job retention and creation yet at the same time mandate stricter performance standards.

System Council U-7, IBEW and Local 36, IBEW would ask that mandated performance

standards and customer service include a sizable increase in the current workforce to meet new

requirements.

CONCLUSION

System Council U-7 and IBEW Local 36 strongly oppose any worker reduction as part of the

final outcome of this litigation. In addition to the write offs offered by Iberdrola and Energy East

more financial savings can be realized without workforce reductions. If the PSC staff mandates

the divestiture of Iberdrola's wind generation facilities it would yield significant financial gains

that could be used in providing tangible monetary benefits.

The hiring of additional workers to improve service quality and performance standards is a

quantifiable tangible benefit. System Council U-7, IBEW and Local 36, IBEW support the

assertion by the PSC staffthat a majority of the benefits should not go to stockholders and

executives but such an assertion should be tempered with the realization that benefits to the

workforce, who are also rate payers, should be taken into consideration. System Council U-7,

IBEW and Local 36, IBEW agree with the PSC staff commitment to protect and provide real
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benefits to customers however we feel that providing a superior product is equitable to a dollar

savings. System Council U-7, IBEW and Local 36, IBEW would have serious concerns about a

significant give back to consumers that would have serious repercussions to the acquired

companies health. This scenario has a potential for negative impact on the workforce. While the

PSC staff has concerns about vertical market power used to the detriment of state wind power

policy the federal government has a different of opinion. We encourage the divestiture of

Russell Station, as regulatory demands dictate compliance by April 2008. The sale profits for

Russell Station could be earmarked as additional revenue used to generate dollar savings for

consumers.

While System Council U-7, IBEW and Local 36, IBEW were not satisfied with the answers

provided to several interrogatories, we believe that a change in management would be helpful to

the future success of this utility. System Council U-7, IBEW and Local 36, IBEW at this time

support this acquisition with reservations.

Dated: January 10, 2008
Albany, NY .:""

!

Re s'p_extful,,l,_Sub_:,

The Vidal Group
150 State Street, 4 thFloor
Albany, NY 12207
Consultant to International
Brotherhood of Electrical Workers,
System Council U-7 and Local 36

To: Honorable Jaclyn Brilling, Secretary
cc: Active Party List in case 07-M-0906

Dan Addy, Business Manager/President/Financial Secretary, IBEW, Local 83
Richard Irish, President, IBEW, Local 36
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1 JUDGE EPSTEIN: Mr. Schwartz, do you know, does that

2 testimony have an exhibit associated with it?

3 MR. SCHWARTZ: Oh, one moment, your Honor.

4 MR. VAN RYN: Your Honor, my copy doesn't.

5 JUDGE EPSTEIN: Okay. We'll take that as a no. And

6 again, without objection, then the prefiled testimony of

7 IBEW will be incorporated into the transcript as soon as

8 I can get a copy for you.

9 MR. VAN RYN: I've got a copy.

i0 JUDGE EPSTEIN: Is it one-sided?

ii MR. VAN RYN: Yes.

12 MR. SCHWARTZ: One other item that's come to my

13 attention is to whether the Empire State Development

14 statement, in lieu of testimony, has been marked. That's

15 one of the items that was filed when testimony was filed

16 by Empire State Development.

17 MR. VAN RYN: I don't believe Empire State

18 Development should be categorized as testimony.

19 JUDGE EPSTEIN: No.

20 MR. VAN RYN: It was not so intended. I wouldn't

21 mind marking it as an exhibit though.

22 MR. SCHWARTZ: That's acceptable.

23 JUDGE EPSTEIN: Actually, I was going to treat it as

24 an advocacy document along with the briefs. I had some
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1 discussion with them. They understood the difference

2 between evidence and argument, and consistently with that

3 understanding, I think we'll just treat it in the same

4 manner as a brief.

5 MR. SCHWARTZ: Your Honor, does that -- is there

6 anything about that that affects Empire State

7 Development's -- and I have no idea because I've not

8 talked to them about that -- their right to file briefs

9 in this proceeding?

i0 MR. VAN RYN: Staff would not object.

ii JUDGE EPSTEIN: No. I think that they could file

12 whatever they wanted up until the appropriate deadline.

13 MR. SCHWARTZ: Thank you.

14 JUDGE EPSTEIN: But thanks for pointing that out.

15 And Exhibit Number 131 will be reserved for an affidavit

16 adopting the IBEW testimony.

17 (Exhibit Number 131 was not yet marked by the court

18 reporter, but its number was reserved for it when

19 produced.)

20 MR. VAN RYN: Your Honor, at this point we would

21 like to put the remaining Staff testimonies on the

22 record.

23 JUDGE EPSTEIN: Oh, yes. Thank you.

24 MR. VAN RYN: I have affidavits for those. Your
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1 Honor, may I have the gas safety panel copied into the

2 record as if given orally?

3 JUDGE EPSTEIN: Yes.

4 (The following is the prefiled testimony of the gas

5 safety panel:)

6

7

8

9

i0

ii

12

13

14

15

16

17

18

19

20

21

22

23

24
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07-M-0906 Gas Safety Panel

1 Q. Mr. Blaney, please state your full name and

2 business address.

3 A. Steven D. Blaney, New York State Department of

4 Public Service, Office of Electric, Gas & Water,

5 Three Empire State Plaza, Albany, New York

6 12223-1350.

7 Q. Mr. Blaney, by whom are you employed and in what

8 capacity?

9 A. I am employed by the Department of Public

i0 Service of the State of New York. I am a

ii Utility Supervisor assigned to the Office of

12 Electric, Gas & Water.

13 Q. Please state your educational background and

14 professional experience.

15 A. I graduated from Merrimack College in 1982 with

16 a Bachelor's degree in Civil Engineering. I

17 have been employed by the Department of Public

18 Service since that time, holding various

19 positions of increasing responsibility, mostly

20 in the area of gas pipeline safety. I am a

21 licensed Professional Engineer in the State of

22 New York. I am a member of the Gas Piping

1
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07-M-0906 Gas Safety Panel

1 Technology Committee, an organization sponsored

2 by the American Gas Association, which publishes

3 guidelines on how to comply with the federal

4 pipeline safety regulations, and also of the

5 Common Ground Alliance's Data Reporting and

6 Evaluation Committee, which collects and

7 analyzes data relating to damages to buried

8 utilities during excavation activities.

9 Q. Have you previously testified in regulatory

I0 proceedings?

Ii A. Yes. I have testified in several previous rate

12 cases, as well as several Article VII

13 proceedings.

14 Q. Mr. Stolicky, please state your full name and

15 business address.

16 A. Christopher R. Stolicky, 3 Empire State Plaza,

17 Albany, New York, 12223-1350.

18 Q. Mr. Stolicky, by whom are you employed and in

19 what capacity?

20 A. I am employed by the Department of Public

21 Service. I am a Utility Engineer 3 (Safety)

22 assigned to the Office of Electric, Gas & Water,

2
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07-M-0906 Gas Safety Panel

1 Safety Section.

2 Q. Please state your educational background and

3 professional experience.

4 A. I graduated from Union College in 2000 with a

5 Bachelors degree in Civil Engineering. I

6 received a Masters degree in Business

7 Administration from the University at Albany in

8 2005. I have been employed by the Department of

9 Public Service since January 2001. I work in

I0 the Safety Section and I am familiar with

II federal and state gas safety pipeline codes,

12 statewide risk-based safety performance

13 measures, and with the operations of the major

14 gas utilities in New York State. My other

15 duties include engineering support for the

16 Safety Section field staff, reviewing possible

17 violations relating to 16 NYCRR Part 753 (damage

18 prevention), participating in rate proceedings

19 and negotiations, reviewing proposed pipeline

20 designs, processing petitions and waivers

21 relating to code compliance matters, and

22 reviewing proposed updates to utility operations

3
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07-M-0906 Gas Safety Panel

1 and maintenance procedures. I have also

2 participated in job rotations and work

3 assignments in the Gas Rates and Policy

4 Sections, where I participated in various rate

5 issues and in the review of utility winter

6 supply planning.

7 Q. Mr. Stolicky, have you previously testified in

8 an administrative proceeding?

9 A. Yes. I have testified in numerous rate

i0 proceedings. Most recent were those of National

Ii Fuel Gas Distribution Corporation gas rate case,

12 Case 07-G-0141, and the KeySpan Energy Delivery

13 companies rate and merger proceedings with

14 National Grid, PLC, Cases 06-M-0878, 06-G-I185,

15 and 06-G-I186.

16 Q. In the Panel's opinion does the petitioner's

17 filing provide customers with operational,

18 reliability or safety benefits beyond those

19 currently provided by the current Energy East,

20 RG&E and NYSE&G corporate structure?

21 A. No. The petitioner's filing suggests business

22 as usual and provides no specific operational,

4
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07-M-0906 Gas Safety Panel

1 reliability or safety benefits that could

2 support a finding that the acquisition is in the

3 public interest.

4 Q. What is the purpose of your testimony in this

5 proceeding?

6 A. We recommend certain gas measures that are

7 needed to protect ratepayers, and could provide

8 gas customer benefits, should Iberdrola acquire

9 Energy East and its affiliated local

I0 distribution companies (LDCs) NYSEG and RG&E.

II Specifically, the Commission should enhance gas

12 system safety performance measures to ensure

13 system reliability and safety.

14 Gas Safety

15 Q. Does the proposed acquisition provide any

16 incremental safety or operational benefits to

17 rate payers?

18 A. No. It does not provide any such tangible

19 benefits. The proposal simply claims that

20 international management by Iberdrola and

21 adoption and implementation of best practices

22 known to Iberdrola may benefit NYSEG and RG&E.

5
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07-M-0906 Gas Safety Panel

1 Q. What safety or operational measures could be

2 implemented in connection with the proposed

3 acquisition transaction to support a finding

4 that positive benefits for ratepayers are

5 present?

6 A. We propose updating and enhancing the safety-

7 related performance measures each company has in

8 place under its current rate plan.

9 Q. What is the purpose of the safety performance

I0 recommendations?

II A. The purpose of our testimony is to recommend

12 safety performance targets which become

13 incentives for NYSEG and RG&E to maintain and

14 improve specific areas regarding the safety of

15 each gas distribution system. The targets also

16 focus the company's attention to areas widely

17 accepted as of high importance, and help ensure

18 service reliability. The targets are derived

19 from the company's actual levels of historic

20 performance, our knowledge of NYSEG and RG&E,

21 and our experience with other LDCs across the

22 state.

6
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07-M-0906 Gas Safety Panel

1 Q. Do the companies currently have safety-related

2 targets in effect?

3 A. Yes. The Commission adopted the existing rate

4 plans for NYSEG and RG&E in Orders issued in

5 Cases 01-G-1668 and 03-G-0766 respectively,

6 which provide for targets related to

7 infrastructure enhancement, leak management,

8 damage prevention, and emergency response times.

9 The targets continue in effect through 2008, and

I0 do continue, to a degree, for each subsequent

ii calendar year unless modified by the Commission.

12 Q. Did NYSEG and RG&E make any proposal with regard

13 to safety-related issues or targets in its

14 filing?

15 A. No. There was not a proposal to extend or

16 enhance the current safety-related targets for

17 NYSEG and RG&E in the filing.

18 Q. Are the current targets adequate?

19 A. No. They are not. Our testimony will describe

20 the importance of updated safety performance

21 targets and how they should be applied in this

22 proceeding.

7
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07-M-0906 Gas Safety Panel

1 Q. Please describe your incentive recommendations

2 related to safety measures, including damage and

3 replacement of leak-prone gas facilities, leak

4 backlogs and response times to customer

5 notification of gas odor complains.

6 A. The Panel recommends NYSEG and RG&E be required

7 to implement the following safety

8 recommendations and performance measures for

9 calendar year 2008, which would thereafter

I0 remain at the 2008 target levels for each

ii subsequent year until the mechanisms recommended

12 in this proceeding are superseded in the future

13 by the Commission:

14 (i) Infrastructure Enhancement

15 Replacement of Leak-Prone Pipe

16 For NYSEG, replace, at a minimum, 20 miles

17 of leak-prone main and 2,500 leak-prone

18 services. For RG&E, replace, at a minimum, 20

19 miles of leak-prone main and 2,000 leak-prone

20 services.

21 (2) Leak Management

22 For NYSEG, achieve a year-end backlog of

8
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1 total leaks no greater than 125. For RG&E,

2 achieve a year-end backlog of total leaks no

3 greater than 175.

4 (3) Prevention of Excavation Damages

5 (a) Overall Damages

6 For NYSEG, maintain a level equal to

7 or below 2.0 excavation damages per

8 I000 One-Call Tickets.

9 For RG&E, maintain a level equal to

I0 or below 2.5 excavation damages per

Ii I000 One-Call Tickets.

12 (b) Damages Due to Mismarks

13 For NYSEG, maintain a level equal to

14 or below 0.50 excavation damages due

15 to mismarks per i000 One-Call Tickets.

16 For RG&E, maintain a level equal to

17 or below 0.50 excavation damages due

18 to mismarks per i000 One-Call Tickets.

19 (c) Damages Caused by Company Crews and

20 Company Contractors

21 For NYSEG, maintain a level equal to

22 or below 0.20 excavation damages

9
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1 attributable to company and company

2 contractor personnel per I000 One-Call

3 Tickets.

4 For RG&E, maintain a level equal to or

5 below 0.20 excavation damages

6 attributable to company and company

7 contractor personnel per i000 One-Call

8 Tickets.

9 (4) Emergency Response

I0 We recommend that NYSEG and RG&E meet the

ii following targets for response to gas

12 emergencies:

13 (a) Respond to 75% of all gas leak and

14 odor calls within 30 minutes.

15 (b) Respond to 90% of all gas leak and

16 odor calls within 45 minutes.

17 (c) Respond to 95% of all gas leak and

18 odor calls within 60 minutes.

19 Q. Would you please discuss the Panel's reasons for

20 recommending each of the safety-related

21 performance measures, beginning with

22 infrastructure enhancement?

i0
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1 A. Yes. The infrastructure enhancement measure

2 addresses the removal of pipe that is prone to

3 leakage. The purpose is to eliminate aging

4 pipeline infrastructure that, due to its

5 vulnerability to leaks, presents safety risks.

6 By replacing this pipe with modern materials,

7 public safety and service reliability are

8 improved, and operating and maintenance costs

9 and lost gas are reduced.

i0 Q. Please describe the leak management measure.

ii A. The leak management measure focuses on the

12 reduction of unrepaired gas leaks. The

13 infrastructure enhancement and leak management

14 measures are complementary, in that reducing the

15 inventory of leak-prone piping over time will

16 lead to reductions in the number of gas leaks

17 requiring investigation, monitoring, and

18 repairs, thereby improving public safety.

19 Q. Please discuss the prevention of excavation

20 damages measure.

21 A. This measure aims to reduce the largest cause of

22 gas pipeline failures - damage by excavating

II
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1 equipment. Reducing these damages will improve

2 public safety as well as improve NYSEG's and

3 RG&E's reliability and cost of service.

4 Q. Please explain the emergency response measure.

5 A. The emergency response measure encourages the

6 company to focus on responding to leak and odor

7 calls generated by the public in a timely

8 manner.

9 Infrastructure Enhancement

I0 Q. Please describe the leak-prone pipe replacement

ii component of the safety performance measure.

12 A. The initial premise of our recommendation is

13 that both NYSEG and RG&E should continue to

14 replace this type of pipe, but their efforts

15 should be accelerated in comparison to

16 historical replacement rates. The

17 recommendation for the main replacement target

18 represents an approximately one-third increase

19 for both companies. The service line

20 replacement recommendation represents an

21 approximately 18% increase in NYSEG's historical

22 level, and an approximately 50% increase in

12
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1 RG&E's historical level.

2 Q. What are the historical pipe replacement levels

3 of NYSEG and RG&E?

4 A. It is difficult to use average levels for NYSEG

5 because it shifted its pipe replacement focus

6 from completely eliminating its cast iron main

7 to replacing bare steel main in 2006, as a

8 result of Phase 2B of Case 01-G-1668. However,

9 its current target is to replace 15 miles of

I0 bare steel main each calendar year, which it

ii accomplished in 2006. RG&E averaged annual main

12 replacement levels of approximately 21 miles per

13 year of leak-prone pipe during the time period

14 of 2004 through November 2007.

15 Q. What about leak-prone service line replacements?

16 A. NYSEG has averaged approximately 2,115, and RG&E

17 approximately 1,350, per year, from 2004 through

18 November 2007, respectively. We computed a

19 straight-line projection for calendar year 2007.

20 Q. Please explain what you mean by "leak-prone"

21 pipe.

22 A. Leak-prone pipe is generally considered to

13
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1 consist of steel pipe that is unprotected, cast

2 iron pipe, and some early vintages of plastic

3 pipe that can become brittle.

4 Q. What is meant by "unprotected?"

5 A. It means that the pipe lacks cathodic protection

6 from corrosion, a method by which steel

7 pipelines are protected from corrosion. Such

8 unprotected pipe is also referred to as "bare"

9 steel. For our purposes here, bare steel pipe

i0 also includes pipe that is ineffectively coated.

Ii Q. How does the bare steel component of the

12 recommended safety measure contribute to the

13 safety of the gas system?

14 A. Data collected by the Federal Office of Pipeline

15 Safety, as well as our own Department, shows

16 that corrosion is a leading cause of leakage and

17 that bare steel pipe is most susceptible to

18 corrosion.

19 Q. How does the removal of cast iron pipe add to

20 the safety of the gas system?

21 A. Due to its physical characteristics, cast iron

22 pipe is more prone to catastrophic failures than

14

000010091807



07-M-0906 Gas Safety Panel

1 cathodically protected steel pipe and plastic

2 pipe. Small diameter cast iron pipe, defined as

3 8-inches or less in nominal diameter, is even

4 more prone to structural failure due to

5 brittleness and low beam strength. Removal of

6 this pipe will reduce the potential for leaks

7 and incidents resulting from failures. Cast

8 iron pipe tends to be located in older, more

9 densely populated areas with many enclosed

I0 structures and paved areas. These circumstances

Ii tend to be more conducive to the below-ground

12 migration of gas across wider areas than would

13 occur in rural areas. The more congested the

14 environment, the greater the risk of fires or

15 explosions. The removal of these leak-prone

16 facilities will also benefit the company and

17 improve public safety by reducing its leak

18 backlog.

19 Q. What criteria should be used for the removal of

20 leak-prone pipe?

21 A. We recommend NYSEG and RG&E implement a method

22 to evaluate piping segments based on criteria

15
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1 such as type of material, cathodic protection,

2 leakage information, and location of pipe in

3 relation to structures where gas could gather if

4 leakage occurs. It should then rank risk,

5 reliability, and economic factors and prioritize

6 segments for replacement. The assigned priority

7 levels should guide NYSEG and RG&E in removing

8 its highest-risk pipe and thereby improve the

9 overall safety of the system through lower leak

I0 rates.

Ii Q. Please describe why you are recommending

12 increases in pipe replacement targets for NYSEG

13 and RG&E.

14 A. The first reason is to encourage the companies

15 to increase efforts to eliminate the pipe that

16 presents the greatest safety risks to the

17 public. In addition, we are advised by the

18 Staff Policy Panel that the proposed acquisition

19 of Energy East by Iberdrola carries similar

20 financial risks similar to the National Grid/

21 KeySpan merger (see Panel testimony pages xxx).

22 NYSEG and RG&E ratepayers should, therefore, be

16
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1 afforded protections similar to those required

2 in that merger, by similarly increasing the

3 companies' potential amounts at risk for

4 unsatisfactory safety performance. Finally, we

5 believe that ratepayers should realize a safety

6 benefit from this merger. Eliminating leak-

7 prone pipe reduces operating and maintenance

8 costs, lost and unaccounted for gas, and

9 increases public safety.

I0 Q. How did you arrive at the 20 mile main

II replacement targets for NYSEG and RG&E?

12 A. Our proposal would not adversely affect

13 Iberdrola and that the benefits, as previously

14 mentioned, outweigh the relatively small

15 increase in capital investment.

16 Q. Are you providing rate base treatment for the

17 proposed increase in capital spending for NYSEG

18 and RG&E?

19 A. No, we are not. Based on historical expenditure

20 levels, our recommended replacement targets

21 would result in a capital spending increase of

22 approximately $1,653,000 for NYSEG, and

17
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1 $1,638,000 for RG&E. As discussed earlier, this

2 merger should be of benefit to ratepayers and

3 the public. The relative dollar amount of our

4 recommendations is very small compared to the

5 approximately $I billion that shareholders and

6 company management are slated to receive if the

7 merger is approved.

8 Q. What is the impact of this recommendation in the

9 current case?

i0 A. In this case, our recommendation is to require

II each company maintain its historic capability in

12 the replacement of leak-prone pipe, and then

13 accelerate its replacements in order to continue

14 reducing the risk to the public. Also, as we

15 mentioned earlier, fewer leaks lead to

16 reductions in the number of gas leaks requiring

17 investigation, monitoring, and repairs, thereby

18 improving public safety. However, the need to

19 replace leak-prone pipe on a more expedited

20 basis is not dependent on a merger or related to

21 what business entity owns the LDCs.

22

18
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1 Leak Management

2 Q. Please describe the Leak Management performance

3 measure.

4 A. Our recommendation is that NYSEG and RG&E each

5 achieve a total backlog of leaks equal to or

6 below 125 and 175, respectively, at the end of

7 calendar year 2008. These targets should

8 continue on a year-to-year basis after 2008

9 until changed by the Commission.

i0 Q. What is the significance of this performance

Ii measure?

12 A. The overall objective of the performance measure

13 is to encourage the company to reduce the number

14 of active gas leaks on its system. Eliminating

15 leaks helps minimize the possibility of an

16 incident involving fire and explosion, reduces

17 the amount of gas the company loses, and reduces

18 operating and maintenance costs. Minimizing

19 unrepaired leaks at year-end requires effort

20 year-round and results in minimizing the hazard

21 to the public during frost conditions, when

22 there is a higher risk of gas migration into
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1 homes because the gas cannot vent to the

2 atmosphere as readily. Therefore, this measure

3 provides an incentive for the Companies to

4 eliminate their leaks and thereby provide a

5 higher level of safety to the public.

6 Q. How did you determine the leak backlog targets

7 of 125 and 175 for this performance measure?

8 A. We reviewed the year-end total backlog of leaks

9 submitted by each company for performance

i0 measure tracking since 2003. Our analysis is

Ii limited through year-end 2006 because calendar

12 year 2007 data will not be available until

13 February 2008. If NYSEG's or RG&E's 2007 leak

14 backlog change substantially from historical

15 performance we reserve the right to adjust our

16 recommendations accordingly in light of assuring

17 that the public receives the best possible

18 effort by the companies in reducing risk.

19 NYSEG's total leak backlog for year-end 2006 was

20 142; RG&E's was 228. Both companies experienced

21 significant increases in total backlog from

22 year-end 2005; 63% for NYSEG and 55% RG&E.
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1 These increases occurred while the number of

2 actual leaks each company managed to repair fell

3 during 2006. In that year, NYSEG repaired 15%

4 fewer leaks while RG&E repair 18% fewer leaks

5 than the year before.

6 Q. Please further explain the scenario you are

7 describing.

8 A. NYSEG repaired i00 fewer leaks during 2006 than

9 it did in 2005. If NYSEG had committed the same

I0 effort to performing leak repairs in 2006 as it

II did in 2005, its total leak backlog could have

12 been approximately 42, rather than 142. RG&E

13 repaired 130 fewer leaks in 2006 than it did in

14 2005, and under the same scenario, its

15 approximate total leak backlog could have been

16 98.

17 Q. Why are you not recommending lower targets based

18 on the description you just provided?

19 A. Our intent is to encourage the companies to

20 continue working towards reducing and minimizing

21 the number of known leaks on their system as

22 they head into frost season. While there are
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1 variations year-to-year in the number of leak

2 discoveries and weather conditions that can

3 affect repair activity, each company must

4 deliberately work all year long on the

5 scheduling of leak surveys, targeting

6 replacement of the most leak-prone pipe, and

7 consciously performing leak repairs as they are

8 discovered. Our recommended targets take into

9 consideration our knowledge of the companies,

i0 each company's performance over the past several

ii years, the amount of leak-prone pipe on each

12 system, and provide a reasonable target

13 reduction over the time period.

14 Q. Is there anything else you would like to say

15 about the leak management target?

16 A. Yes. As noted earlier, the leak backlog is

17 correlated to the replacement of higher-risk

18 pipe. When pipe that is more prone to leakage

19 is replaced with modern materials, public safety

20 and service reliability are improved and, for

21 ratemaking purposes, operating and maintenance

22 costs are reduced. Our recommended minimum
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1 replacement target represents a combined 40

2 miles of leak-prone main and 4,500 of leak-prone

3 services per year being removed from operation.

4 The removal of this pipe should help to reduce

5 leaks occurring on the gas distribution systems.

6 Damage Prevention

7 Q. Would you please describe your proposed

8 performance measure recommendations related to

9 prevention of excavation damages?

i0 A. We recommend that NYSEG and RG&E maintain a

Ii level equal to or below 2.00 and 2.50 excavation

12 damages per I000 One-Call Tickets, respectively,

13 during 2008. In conjunction with this level,

14 NYSEG and RG&E should maintain levels equal to

15 or below 0.50, for excavation damages due to

16 mismarks per I000 One-Call Tickets during 2008.

17 We further recommend that a level equal to or

18 below 0.20 for company and company contractor

19 damages per i000 One-Call Tickets be implemented

20 for both companies for 2008. All 2008 target

21 levels should continue on a year-to-year basis

22 until changed by the Commission.
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1 Q. What is a "One-Call Ticket?"

2 A. The Public Service Commission's regulations

3 contained in 16 NYCRR Part 753 - Protection of

4 Underground Facilities - require excavators to

5 make a toll-free call to a "one-call"

6 notification system and provide notice of their

7 intent to perform excavation work. The one-call

8 notification system that covers NYSEG's and

9 RG&E's territory is Dig Safely New York (Dig

I0 Safely). Dig Safely takes the pertinent

ii information from the excavator and transmits it

12 to its member utilities that may be affected by

13 the excavation work. Those utilities then mark

14 the location of their affected facilities so the

15 excavator can avoid damaging them. Each

16 incoming call to Dig Safely will generate

17 several outgoing notices to the member utilities

18 such as the gas, electric, telephone, cable, and

19 water companies. A notice received by the

20 utility is referred to as a One-Call ticket.

21 Q. What is a _mismark?"

22 A. A mismark occurs when a utility fails to
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1 accurately mark the location of its underground

2 facilities in response to the One-Call ticket.

3 Consistent with the requirements of 16 NYCRR

4 Part 753, Protection of Underground Facilities,

5 for purposes of this performance measure a

6 mismark is considered any instance of damage

7 where the marks are off by more than 2 feet. It

8 should also include any instances of damage

9 where the company fails to mark its facilities

i0 at all in response to a properly served notice

ii by an excavator to Dig Safely.

12 Q. What are damages by "company and company

13 contractors?"

14 A. These are damages to the company's pipe

15 facilities that are caused by company personnel,

16 or contractors that are operating under the

17 company's direct control.

18 Q. Why is the Panel recommending different targets

19 for the two companies?

20 A. We derived the targets based on historical

21 performance, our knowledge of company

22 operations, statewide performance in each
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1 metric, as well as year-to-year average

2 improvements in performance.

3 Q. Please explain further.

4 A. We looked at each company individually over the

5 past several years in each area of performance.

6 We then took into consideration the average

7 improvement from year-to-year. Further, we

8 examined the statewide performance in each area.

9 If a company performs worse than the statewide

I0 performance level, we typically recommend they

ii improve to at least that level. If a company is

12 performing better than the statewide performance

13 level, we recommend a performance target that

14 generally discourages the company from

15 backsliding, while also providing a reasonable

16 cushion. We also make the assumption that each

17 company works to improve its performance and

18 attempts to avoid performing below its

19 historical capability.

20 Q. How would these measures benefit public safety?

21 A. According to state and national statistics, the

22 leading cause of gas pipeline failures and
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1 accidents is third-party construction damage.

2 These damages often cause interruptions of

3 service to customers. They also frequently

4 cause building evacuations and road closures.

5 Explosions and fires are less frequent, but have

6 occurred. Fatalities and injuries due to

7 construction damages are also possible.

8 Therefore, reducing these types of damages

9 clearly improves public safety.

i0 Q. How have NYSEG and RG&E performed in the past?

Ii A. We reviewed each company's performance in these

12 measures over the last four years. For the

13 years 2003, 2004, 2005 and 2006, NYSEG

14 experienced 3.88, 3.97, 3.01, and 1.75 overall

15 damages per i000 One-Call Tickets, respectively.

16 Through the first three quarters of 2007 its

17 performance has been 2.21. For years 2003,

18 2004, 2005 and 2006, RG&E experienced 5.35,

19 3.66, 3.44, and 2.71 overall damages per I000

20 One-Call Tickets, respectively. Through the

21 first three quarters of 2007 its performance has

22 been 2.80.
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1 Q. So each company is experiencing overall

2 deteriorating performance from calendar year

3 2006?

4 A. Yes.

5 Q. What about mismark damages?

6 A. For years 2003, 2004, 2005 and 2006, NYSEG

7 experienced 0.70, 0.84, 0.58, and 0.26 mismark

8 damages per I000 One-Call Tickets, respectively.

9 Through the first three quarters of 2007 its

i0 performance has been 0.38. For years 2003,

II 2004, 2005 and 2006, RG&E experienced 0.46,

12 0.46, 0.46 and 0.29 mismark damages per i000

13 One-Call Tickets, respectively. Through the

14 first three quarters of 2007 its performance has

15 been 0.40.

16 Q. So each company is experiencing deteriorating

17 performance in the mismark damage metric from

18 calendar year 2006?

19 A. Yes.

20 Q. What about company and company contractor

21 damages?

22 A. For years 2003, 2004, 2005 and 2006, NYSEG
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1 experienced 0.i0, 0.00, 0.08, and 0.08 company

2 and company contractor damages per i000 One-Call

3 Tickets, respectively. Through the first three

4 quarters of 2007 its performance has been 0.15.

5 For years 2003, 2004, 2005 and 2006, RG&E

6 experienced 0.16, 0.15, 0.25, and 0.14 company

7 and company contractor damages per i000 One-Call

8 Tickets, respectively. Through the first three

9 quarters of 2007 its performance has been 0.12.

i0 Q. What is the basis for the Panel's proposed

ii targets for this measure?

12 A. Analysis of the data indicates that overall,

13 mismark and company and company contractor

14 damages have generally improved for each company

15 over the time period analyzed.

16 As is seen in the data presented above, there

17 can be occasional minor slides in performance.

18 However, each company's deteriorated performance

19 through the first three quarters of 2007

20 concerns us. Even though each company is

21 currently performing better than the statewide

22 level, our recommendations are intended to
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1 provide an incentive to prevent significant

2 deterioration.

3 Q. Your proposed targets for mismark damages and

4 company and company contractor damages are

5 higher than each company's current performance.

6 Why are you recommending an improvement in

7 overall damages?

8 A. As the data presented earlier shows, each

9 company has generally improved since data was

i0 tracked beginning in 2003. The actual average

ii annual improvement in total damage performance

12 for NYSEG from 2003 through 2006 was 0.71

13 damages per i000 One-Call Tickets. RG&E

14 improved an average of 0.88 damages per I000

15 One-Call Tickets over the same period.

16 While it is not possible for the companies to

17 maintain this trend indefinitely, it is

18 unreasonable to expect them to stop improving.

19 Thus, based on NYSEG's and RG&E 2006 performance

20 level, our recommended overall damage targets of

21 2.00 and 2.50 for calendar year 2008 are

22 reasonable based on the presented data.
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1 Q. What about your recommended targets for mismark

2 damages?

3 A. Damages caused by mismarks are an area where the

4 companies have greater control and each company

5 has performed equal to and better than the

6 recommended targets over the past four years.

7 Our recommended target of 0.50 damages caused by

8 mismarks allows each company a reasonable

9 cushion before it would experience a regulatory

I0 liability adjustment.

ii Q. Please discuss further the recommended targets

12 for company and company contractor damages?

13 A. While the companies do not experience as many of

14 these types of damages compared to other causes,

15 this is an area of damage prevention where the

16 companies have direct control. Both companies

17 have experienced some degree of improvement in

18 performance over the past four years. Our

19 recommended target of 0.20 for both companies is

20 above 2006 performance, and the historical

21 performance implies that each company should be

22 able to meet the target. Thus, we believe that
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1 recommending the target of 0.20 is fair and will

2 prevent a reduction in each company's

3 performance. It is also justified in view of

4 public safety.

5 Q. Is it correct that mismarks and company and

6 company contractor damages are within the

7 control of the company?

8 A. Yes.

9 Q. How about overall damages?

I0 A. Damages caused by excavator failure to notify

ii Dig Safely and/or unsafe excavation practices

12 are not totally within the control of the

13 company. However, the companies can minimize

14 these damages by influencing excavator activity

15 through education and outreach efforts to

16 excavators, by continuing to bill excavators for

17 repair costs when the excavator is at fault, and

18 by referring problem contractors to Department

19 of Public Service Staff for possible enforcement

20 activities.

21 Q. Are "No-Call" damages a component of the overall

22 damages measure?
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1 A. Yes. No call damages are simply instances where

2 no ticket was generated because the excavator

3 did not provide notice of intent to excavate.

4 This metric is part of the overall damages and

5 provides an indication of the general level of

6 awareness excavators have about the one-call

7 notification system.

8 Q. How does Staff assist in enforcement of damage

9 prevention requirements?

I0 A. The department has been conducting an

Ii enforcement program involving collection of

12 penalties for approximately i0 years, largely

13 based on citations issued by Department field

14 staff during investigations of reported damages,

15 incidents and complaints. More recently the

16 program has been expanded by having gas LDCs

17 report all instances of damage due to lack of

18 One-Call notification (no-calls). No-call

19 damages are the most straight-forward violations

20 of NYCRR 753 to enforce, and Staff can process

21 many of these violations without a field

22 investigation. LDC participation takes little
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1 effort and the result is greater enforcement and

2 eventual lower damage rates to pipeline

3 facilities.

4 Qo Do the recommended targets for overall damages

5 per i000 One-Call tickets include the mismark

6 and company and company contractor components?

7 A. Yes.

8 Q. Why do you recommend that approach?

9 A. Even if it appears that the targets for mismark

I0 and/or company and company contractor damages

Ii will not be met, the companies will have an

12 incentive to keep these figures as low as

13 possible because they would still be

14 contributing to the overall damages measure.

15 Emergency Response

16 Q. Please describe the Emergency Response

17 performance measures.

18 A. These measures evaluate company response to gas

19 leak, odor and emergency calls generated by the

20 public and non-company personnel. Each company

21 is required by gas safety regulations to provide

22 a monthly report of the total number of calls
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1 received and responded to during normal business

2 hours, weekdays outside of business hours, and

3 weekends and holidays, and to report response

4 times in intervals of 15 minutes. Data filed in

5 compliance with this requirement, along with the

6 leak management and damage prevention data, is

7 included in the Safety Section's annual

8 Performance Measures Report to the Commission

9 (Case 06-G-0566, Gas Safety Performance Measures

i0 Report, issued June I, 2007). Statewide

ii standards for this performance measure have been

12 jointly established by Staff and utilities as

13 follows:

14 a) Respond to 75% of all gas leak and odor

15 calls within 30 minutes;

16 b) Respond to 90% of all gas leak and odor

17 calls within 45 minutes; and

18 c) Respond to 95% of all gas leak and odor

19 calls within 60 minutes.

20 Q. Please describe the annual Performance Measures

21 Report.

22 A. It is an annual report to the Commission that
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1 analyzes gas safety performance for the ii

2 largest natural gas distribution companies. The

3 report summarizes data and analyzes performance

4 in three areas of gas safety: Damage Prevention,

5 Emergency Response, and Leak Management. It

6 also contains data from subsets of those areas,

7 resulting in a more thorough analysis, and is

8 used as a tool to track and identify company

9 performance in areas identified as high-risk.

i0 Q. What is the significance of the emergency

ii response performance measure?

12 A. Leaks on house piping and improperly operated or

13 installed appliances pose risks to the general

14 public, as do outside leaks that can result in

15 gas migrating into a building. When calls

16 related to gas odors are received by a utility,

17 service personnel are dispatched on a priority

18 basis. The utility operators are required to

19 maintain a log of these calls that track the

20 elapsed time between the dispatch and arrival

21 time of the service personnel on the scene. The

22 potential for an incident to occur increases as
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1 response time increases. Therefore it is

2 important to minimize response times to gas odor

3 reports.

4 Q. How have NYSEG and RG&E performed related to

5 this measure?

6 A. Both companies have adequately met the standard

7 targets explained above. Since each company is

8 currently exceeding the targets, our

9 recommendation of the accepted statewide targets

I0 simply encourages it to avoid significant

II deterioration in performance.

12 Q. How will the emergency response incentives

13 increase public safety?

14 A. Because the potential for an incident and

15 physical harm to the general public increases as

16 the company's response time lengthens, it is

17 important to minimize the response times to

18 calls of gas odor and/or gas leaks. While

19 companies recognizes this and dispatch crews in

20 response to calls reporting gas leaks or odors

21 on a priority basis, the incentives encourage
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1 the companies to properly focus their efforts in

2 this area.

3 Q. Do you have specific recommended rate

4 adjustments that will be assessed for failure to

5 meet the proposed safety performance measures?

6 A. Yes. We recommend the following adjustments to

7 be assessed in the corresponding rate year

8 derived from the approximate basis point value

9 of $43,000 for NYSEG, and $30,000 for RG&E, as

i0 indicated by each measure:

ii Infrastructure Enhancement - 16 basis points total

12 per LDC

13 (A) Failure of NYSEG to replace, at a minimum,

14 20 miles of leak prone pipe during 2008, will

15 result in a pre-tax revenue adjustment owed to

16 ratepayers of $344,000.

17 Failure of RG&E to replace, at a minimum, 20

18 miles of leak prone pipe during 2008, will

19 result in a pre-tax revenue adjustment owed to

20 ratepayers of $240,000.

21 (B) Failure of NYSEG to replace, at a minimum,

22 2,500 leak prone services during 2008, will
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1 result in a pre-tax revenue adjustment owed to

2 ratepayers of $344,000. yes

3 Failure of RG&E to replace, at a minimum, 2,000

4 leak prone services during 2008, will result in

5 a pre-tax revenue adjustment owed to ratepayers

6 of $240,000.

7 Leak Management - 12 basis points total per LDC

8 Failure of NYSEG to maintain a level equal to or

9 below 125 total known leaks at year-end 2008

i0 will result in a pre-tax revenue adjustment owed

ii to ratepayers of $516,000.

12 Failure of RG&E to maintain a level equal to or

13 below 175 total known leaks at year-end 2008

14 will result in a pre-tax revenue adjustment owed

15 to ratepayers of $360,000.

16 Prevention of Excavation Damages - 18 basis points

17 total per LDC

18 Overall Damages (4 basis points)- Failure of

19 NYSEG to remain at or below 2.00 excavation

20 damages per i000 One-Call Tickets at year-end

21 2008 will result in a pre-tax revenue adjustment

22 owed to ratepayers of $172,000.
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1 Failure of RG&E to remain at or below 2.50

2 excavation damages per I000 One-Call Tickets at

3 year-end 2008 will result in a pre-tax revenue

4 adjustment owed to ratepayers of $120,000.

5 Damages Due to Mismarks (i0 basis points) -

6 Failure of NYSEG to remain at or below 0.50

7 excavation damages due to mismarks per I000 One-

8 Call Tickets at year-end 2008 will result in a

9 pre-tax revenue adjustment owed to ratepayers of

i0 $430,000.

Ii Failure of RG&E to remain at or below 0.50

12 excavation damages due to mismarks per I000 One-

13 Call Tickets at year-end 2008 will result in a

14 pre-tax revenue adjustment owed to ratepayers of

15 $300,000.

16 Damages Due to Company and Company Contractors

17 (4 basis points) - Failure of NYSEG to remain at

18 or below 0.20 excavation damages due to company

19 and company contractors per I000 One-Call

20 Tickets at year-end 2008 will result in a pre-

21 tax revenue adjustment owed to ratepayers of

22 $172,000.
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1 Failure of RG&E to remain at or below 0.20

2 excavation damages due to company and company

3 contractors per i000 One-Call Tickets at year-

4 end 2008 will result in a pre-tax revenue

5 adjustment owed to ratepayers of $120,000.

6 Emergency Response to Gas Leak/Odor Calls

7 As discussed above, the response targets are:

8 (a) Respond to 75% of all gas leak and odor

9 calls within 30 minutes.

i0 (b) Respond to 90% of all gas leak and odor

ii calls within 45 minutes.

12 (c) Respond to 95% of all gas leak and odor

13 calls within 60 minutes.

14 Failure to comply with (a) will result in a

15 regulatory liability of eight basis points,

16 or approximately $344,000 for NYSEG and

17 $240,000 for RG&E.

18 Failure to comply with (b) will result in a

19 regulatory liability four basis points, or

20 approximately $172,000 for NYSEG and

21 $120,000 for RG&E.

22 Failure to comply with (c) will result in a
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1 regulatory liability of two basis points, or

2 approximately $86,000 for NYSEG and $60,000

3 for RG&E.

4 In addition to the above adjustment levels, we

5 recommend that if approved, at a minimum, the

6 same doubling, tripling, and quadrupling

7 mechanisms adopted by the Commission in the

8 National Grid/Keyspan merger case also be

9 adopted here.

I0 Q. Does the panel propose any other adjustments?

Ii A. Yes. In addition to the Infrastructure

12 Enhancement adjustments above, if the

13 recommended amount of replacement pipe is not

14 met, the amount of rate base allowed for the

15 replacement of that pipe below the target will

16 be deferred for ratepayer benefit in the future.

17 Q. Why are you not recommending incentive awards

18 for exceeding target levels?

19 A. All of our recommendations, with the exception

20 of part of the infrastructure enhancement

21 targets, are derived from the expected

22 capability and historical performance of the

42

000010371835



07-M-0906 Gas Safety Panel

1 companies. The safety-related targets in this

2 testimony reflect efforts the companies should

3 already be making as a matter of course in

4 safely operating their gas distribution systems.

5 We are recommending these targets as a means to

6 provide the ratepayers of NYSEG and RG&E the

7 same, if not improved, levels of safety they

8 currently receive from the companies based on

9 historical trends. Therefore, we believe that

i0 recommending incentives for exceeding proposed

ii targets that incorporate each company's existing

12 efforts can not be justified.

13 Q. Why are your proposed adjustment levels higher

14 than those currently in NYSEG's and RG&E rate

15 plans?

16 A. There are several reasons we are recommending

17 higher regulatory adjustment amounts. First,

18 the transaction at issue here is an acquisition

19 by a profit-driven foreign entity whose primary

20 purpose is to generate revenue from New York

21 ratepayers. The proposal has virtually no

22 tangible benefits for NYSEG and RG&E customers.
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1 The outcome inherent in these circumstances is

2 the natural progression of a parent company

3 making every attempt to squeeze capital out of

4 its subsidiaries by cutting operational costs in

5 all areas, even when the cost reductions might

6 adversely affect safety and reliability. This

7 is especially true when it is generally

8 anticipated that there will be a negative impact

9 on bond ratings as the result of a transaction,

I0 further adversely impacting cash flow. We are

II advised by the Staff Policy Panel that the

12 proposed acquisition of Energy East by Iberdrola

13 carries these sorts of financial risks, which

14 are similar to those present in the National

15 Grid/Keyspan merger. NYSEG and RG&E ratepayers

16 should, therefore, be afforded protections

17 similar to those adopted in the KeySpan

18 proceeding, by similarly increasing the

19 companies' potential amounts at risk for

20 unsatisfactory performance.

21 Second, the Commission clearly emphasized in the

22 KeySpan proceeding, which is also an acquisition
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1 by a foreign-based entity, that the safety and

2 reliability risks to ratepayers inherent in such

3 an acquisition are not sufficiently addressed by

4 use of the adjustment amounts that have been the

5 norm in recent rate proceedings. The

6 approximate number of basis points used in the

7 KeySpan merger proceeding are reflected in our

8 proposal herein.

9 Finally, as indicated earlier under the damage

I0 prevention discussion, both companies are

Ii already experiencing deteriorating performance

12 in 2007. This clearly amplifies the concern of

13 the potential risk to ratepayers, described

14 above, inherent in this acquisition by an entity

15 from outside of New York State.

16 Q. Are there any additional recommendations

17 regarding the aforementioned performance

18 incentives?

19 A. Yes. The Panel recommends that NYSEG and RG&E

20 be required to implement the aforementioned

21 safety recommendations and performance

22 incentives for calendar year 2008 and remain at
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1 the 2008 target levels for each subsequent year

2 until the mechanisms recommended in this

3 proceeding are superseded in the future by the

4 Commission.

5 Q. Are there any other conditions that the

6 companies should meet pertaining to your safety-

7 related recommendations?

8 A. Yes, we request that Commission direct NYSEG and

9 RG&E to submit a report to the Director of the

i0 Office of Electric, Gas and Water on its

II performance in the areas of the recommended

12 targets in this testimony within 30 days

13 following the end of each calendar year. In

14 addition, all targets and the application of

15 revenue adjustments for targets that are not

16 achieved should continue on a year-to-year basis

17 until changed by the Commission.

18 Q. Does this conclude your panel testimony at this

19 time?

20 A. Yes.
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1 MR. VAN RYN: May I have their affidavit marked as

2 an exhibit.

3 JUDGE EPSTEIN: One-thirty-two.

4 (Exhibit Number 132 was marked for identification.)

5 MR. VAN RYN: May I have the gas rates panel copied

6 into the testimony, copied into the record as if given

7 orally?

8 JUDGE EPSTEIN: Yes.

9 (The following is the prefiled testimony of the gas

i0 rates panel:)

ii
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1 Q. Please state your full name and business

2 address.

3 A. Michael Salony, Three Empire State Plaza,

4 Albany, New York 12223.

5 Q. By whom are you employed and in what capacity?

6 A. I am employed by the New York State Department

7 of Public Service. I am an engineer and

8 supervisor in the Gas Rates Section of the

9 Office of Electric, Gas & Water.

i0 Q. Would you please state your educational

ii background and professional experience?

12 A. I received a Bachelor of Science degree in

13 Electrical Engineering from Pratt Institute in

14 1974. I joined the Department of Public Service

15 in May 1976. My responsibilities have included

16 analysis of various rate and regulatory issues,

17 including rate design, gas sales and revenue

18 forecasts, operating and maintenance expenses,

19 depreciation and rate base, and I have testified

20 on these topics in several proceedings before

21 the Commission.
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1 Q. Please state your full name and business

2 address.

3 A. Michael W. Wayand, Three Empire State Plaza,

4 Albany, NY 12223.

5 Q. Mr. Wayand, by whom are you employed and in what

6 capacity?

7 A. I am employed by the Department of Public

8 Service of the State of New York. I am a

9 Utility Engineer 3 on the staff of the Office of

i0 Electric, Gas & Water, Policy Section.

ii Q. Please state your educational background and

12 professional experience.

13 A. I received a Bachelor of Science degree in

14 Mechanical Engineering from Union College in

15 Schenectady, New York in 1977. I have been

16 employed continuously since that time in the

17 Department of Public Service as an engineer in

18 the Office of Electric, Gas & Water. My duties

19 in the Policy Section relate to gas utility

20 matters, including the review of rate filings.

21 I have previously testified before the

22 Commission.

2
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1

2 Q. What is the purpose of your testimony in this

3 proceeding?

4 A. Although we do not find the proposal as filed to

5 be in the public interest and therefore do not

6 recommend its approval, we here offer some

7 recommendations that should be instituted if the

8 Commission were to allow the Iberdrola merger to

9 proceed. More specifically, we recommend

i0 certain gas measures that are needed to protect

ii ratepayers, and could provide gas customer

12 benefits, should Iberdrola acquire Energy East

13 and its affiliated local distribution companies

14 (LDCs) NYSEG and RG&E. Specifically, the

15 Commission should adopt capital expenditure

16 (CAPEX) accountability measures, and eliminate

17 the current Energy East LDCs Gas Cost Incentive

18 Mechanisms (GCIM-2), which we believe are no

19 longer necessary and therefore should be

20 discontinued. Also, regardless of the

21 resolution of merger issues, we recommend that

22 NYSEG implement a gas revenue decoupling

3
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1 mechanism (RDM) in compliance with Commission

2 Order issued August 29, 2007 and Notice

3 Consolidating Proceedings, issued October 22,

4 2007 in Case 07-M-0996. A similar RDM should

5 also be implemented for RG&E as a condition to

6 any merger.

7 GAS CAPEX ACCOUNTABLITY PROPOSAL

8 Q. Why are you making a proposal to hold NYSEG and

9 RG&E accountable for capital expenditures?

i0 A. We believe it necessary to ensure there are no

ii reductions in gas infrastructure work that may

12 compromise system reliability, if the

13 acquisition of Energy East by Iberdrola is

14 allowed.

15 Q. What type of work is included in each company's

16 capital programs?

17 A. Work includes the installation of new

18 transmission and distribution gas mains, gas

19 services, meters and improvements to gate

20 stations that are necessary to maintain system

21 integrity, safety and support customer growth.

22 Q. What has been the gas capital budget and actual

4
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1 expenditure history for NYSEG?

2 A. NYSEG's gas capital budgets on average

3 approximated $15.5 million per year for the

4 calendar years 2004 through 2006. Annual actual

5 capital expenditures on average approximated

6 $16.8 million.

7 Q. What has been the gas capital budget and

8 expenditure experience history for RG&E?

9 A. RG&E's gas capital budgets on average

i0 approximated $24.4 million per year for the

ii calendar years 2004 through 2006. Annual actual

12 capital expenditures on average approximated

13 $17.6 million, or 28 percent below budget.

14 Q. What are the companies' gas capital program

15 expectations for the next three years?

16 A. According to NYSEG's most recent financing case

17 (07-M-0891) average annual gas capital

18 requirements for 2008 through 2010 are forecast

19 at $20.8 million, or $62.8 million in total for

20 the three year period. According to RG&E's

21 finance case filing (07-M-I194) average annual

22 gas capital requirements for 2008 through 2010

5
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1 are approximately $19.3 million, or $57.9

2 million for the three year period.

3 Q. Are the companies' forecasts for 2008 through

4 2010 reasonable with respect to their historic

5 experience?

6 A. Yes. The forecasts appear to recognize

7 inflationary impacts and historic actual budget

8 variance experience and therefore should

9 accommodate system needs. That said, it should

i0 be noted that staff has not completed a full

II review of either the company's recent capital

12 spending or going foreword budgeting process as

13 part of this instant proceeding.

14 Q. please explain your proposal to hold NYSEG and

15 RG&E accountable for future capital

16 expenditures?

17 A. We propose that if the actual annual amount

18 expended is less than the annual average amount

19 budgeted for the three years (2008-2010), that

20 the companies defer the carrying costs on the

21 budgeted shortfalls for the future benefit of

22 customers. The revenue requirement impact will

6
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1 be calculated by applying the respective company

2 pre-tax annual carrying charge of 9.1% for NYSEG

3 and 10.1% for RG&E to the actual annual variance

4 from the forecasted annual average budget

5 amount. In addition, the companies should be

6 required to provide staff with their approved

7 annual gas budgets detailed by project for each

8 of the next three years within one month of the

9 date of the decision in this proceeding, and to

i0 file associated end year actual expenditures

II explaining any variances within two months of

12 the end of each year.

13 GAS COST INCENTIVE MECHANISM

14 Q. Please describe the Energy East LDCs current Gas

15 Cost Incentive Mechanisms (GCIM-2)?

16 A. The mechanisms provide for a sharing between

17 customers and shareholders of gas cost savings

18 attained through the joint optimization of the

19 gas supply portfolios of the Energy East LDCs.

20 The optimization activities include gas storage,

21 transportation, and joint optimization of demand

22 and variable savings associated with turnback of

7
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1 pipeline capacity.

2 Q. Why is the GCIM-2 no longer necessary?

3 A. They unnecessarily over-compensate the companies

4 for taking measures facilitating the procurement

5 and management of gas supply on a least cost

6 basis. All New York State utilities are already

7 required to procure gas on a least cost basis by

8 law, §§PSL 66(e) and 66(f), and Commission

9 regulations, 16 NYCRR - Part 61.3.6 (gas

i0 purchasing policies and load management

ii practices), or be at risk for denial of recovery

12 of imprudent costs. Therefore, no further

13 incentives like the GCIM-2 are necessary for the

14 companies to perform their duties, and

15 elimination of this redundant incentive would

16 provide a benefit to ratepayers.

17 GAS REVENUE DECOUPLING MECHANISM (RDM)

18 Q. Please comment on the Commission's August 29,

19 2007 Order Instituting Proceeding in Case 07-M-

20 0996 on the development and implementation of a

21 RDM for NYSEG?

22 A. The Commission has examined potential

8
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1 disincentives to utilities to engage in energy

2 efficiency programs and is now requiring

3 utilities to develop and implement mechanisms

4 that true-up forecast and actual delivery

5 service revenues. An October 22, 2007 Notice

6 Consolidating Proceedings remands the

7 development of a RDM for both electric and gas

8 for NYSEG to this merger proceeding.

9 Q. What are your recommendations regarding a gas

i0 RDM?

ii A. NYSEG, and RG&E as well, should each implement a

12 gas RDM as a precondition of approval of any

13 merger, to facilitate the development of energy

14 efficiency efforts and achieve the resulting

15 customer savings in the NYSEG and RG&E service

16 territories.

17 Q. How would the Panel structure a gas RDM?

18 A. We recommend the development of a RDM structured

19 on an average pure base delivery revenue per

20 customer (RPC) basis premised on rate case

21 quality sales forecasts. We contemplate the

22 establishment of annual RPC factors for

9

000010511849



07-M-0906 GAS RATES PANEL

1 residential and commercial customer classes

2 excluding cooking and large industrial customer

3 groups who typically are not the focus of

4 customer energy efficiency programs. RPC

5 factors would be derived by dividing the rate

6 case quality sales forecast pure base revenues

7 for each customer group by the average number of

8 customers forecast for that customer group for a

9 defined time period. Each company's allowed

i0 pure base revenue for each customer group will

ii equal the RPC factor for the group times the

12 actual average number of customers in the

13 defined period. An accurate accounting of

14 customers within each service class or group is

15 a critical element of the RDM and will require a

16 reliable and transparent data source (e.g., the

17 number of open active gas meters may be a

18 reliable proxy

19 Q. How do you define pure base revenues?

20 A. Pure base revenues are revenues from tariff

21 delivery rates and charges, excluding gross

22 receipts taxes, merchant function charges

i0
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1 (MFCs), billing and payment processing charges,

2 and all other applicable credits or surcharges

3 other than the weather normalization adjustment

4 (WNA) credits or surcharges. The inclusion of

5 the WNA is necessary to offset the impact of

6 weather related sales revenue captured in the

7 RDM.

8 Q. How would you reconcile allowed and actual pure

9 base revenues?

i0 A. At the end of each period, for each group,

Ii actual pure base revenue will be reconciled to

12 allowed pure base revenue. If actual revenues

13 are greater than the allowed revenues, the

14 difference should be refunded to customers. If

15 actual revenues are less than allowed revenues,

16 the shortfall should be surcharged to customers.

17 The excess or shortfall should be refunded or

18 surcharged to each customer group on a

19 volumetric basis over the next 12 month period.

20 Finally, procedures should be put in place to

21 ensure that the RDMs are developed and in place

22 by January 2009.

Ii
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1 Q. Does this conclude your panel testimony at this

2 time?

3 A. Yes.

12
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i MR. VAN RYN: May I have the gas rates panel

2 affidavit marked as an exhibit?

3 JUDGE EPSTEIN: One-thirty-three.

4 (Exhibit Number 133 was marked for identification.)

5 MR. VAN RYN: May I have the electric reliability

6 and safety panel testimony copied into the record as if

7 given orally?

8 JUDGE EPSTEIN: Yes.

9 (The following is the prefiled testimony of the

i0 electric reliability and safety panel:)

ii
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1 Q. Please state your name and business address?

2 A. My name is Patrick J. Maher and my address is 3

3 Empire State Plaza, Albany, New York, 12223-1350

4 Q. What is your position and your responsibility?

5 A. I am a Utility Engineer 2 working in the Office of

6 Electric, Gas and Water. A major portion of my

7 responsibility in my time at the department has

8 involved monitoring utility system performance to

9 ensure adequate levels of service reliability are

i0 maintained.

II Q. Please state your full name and business address.

12 A. Diane Barney, Three Empire State Plaza, Albany,

13 New York 12223.

14 Q. By whom are you employed and in what capacity?

15 A. I am employed by the New York State Department of

16 Public Service. I am an engineer and supervisor in

17 the Bulk Electric Systems Section of the Office of

18 Electric, Gas & Water.

19 Q. Would you please state your educational background

20 and professional experience?

21 A. I received a Bachelor of Science degree in

22 Electrical Engineering from Virginia Polytechnic

23 Institute and State University in 1983. I joined

24 the Department of Public Service in June 1990. My

1
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1 responsibilities have included analysis of various

2 planning and regulatory issues, including electric

3 transmission planning and siting at both the state

4 and national level, maintaining bulk electric

5 system reliability under changing regulatory

6 designs, national, regional and state reliability

7 standards development, generation interconnection

8 process development, and related legislative

9 efforts. I am the founding Chair of the National

i0 Association of Regulatory Utility Commissioners

ii (NARUC) Electric Reliability Staff Subcommittee,

12 an elected regulatory representative on the North

13 American Electric Reliability Corporation (NERC)

14 Standards Committee and regulatory representative

15 on the Northeast Power Coordinating Council (NPCC)

16 Regional Standards Committee.

17 Q. What is the subject of your testimony?

18 A. We will be addressing the electric reliability

19 including performance mechanisms for both Energy

20 East companies, New York State Electric & Gas

21 (NYSEG) and Rochester Gas & Electric (RG&E) with

22 respect to Case 07-M-0906, and the New York

23 Independent System Operator's (NYISO) need

2
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1 evaluation of the Russell Repowering Project

2 proposal.

3 NYSEG and RG&E System Reliability

4 Q. Does the petitioners' proposal provide any

5 discernible benefits with respect to electric

6 service reliability or safety?

7 A. No, the petition provides no direct benefits with

8 respect to electric service reliability or safety

9 that would justify approval of the proposed merger

i0 and acquisition (M&A) transaction as in the best

II interest of customers.

12 Q. Please describe NYSEG's existing reliability

13 performance mechanism.

14 A. At this time, NYSEG has targets in place for the

15 System Average Interruption Frequency Index

16 (SAIFI) and the Customer Average Interruption

17 Duration Index (CAIDI) . As defined in Case 90-E-

18 1119, SAIFI is the number of times the average

19 customer's service is interrupted in a year and is

20 derived by dividing the total number of customers

21 affected by the total number of customers served.

22 CAIDI is the average number of hours required to

23 restore service to a customer whose service is

24 interrupted and is derived by dividing the total

3
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1 number of customer hours by the number of

2 customers affected. For SAIFI, a two tiered

3 approach is employed with target levels of

4 1.20/1.26 and associated revenue adjustments of

5 $875,000/1,750,000, respectively. For CAIDI,

6 target levels of 2.08/2.18 are employed and

7 associated revenue adjustments of $875,000 and

8 1,750,000, respectively.

9 Q. Please describe NYSEG's electric service

i0 reliability relative to these targets?

ii A. In examining NYSEG's system wide SAIFI performance

12 over the last ten years, the indices range from a

13 high of 1.14 in 2002 and a low of 0.90 in 1999,

14 with an average of 1.05 for this period. For

15 CAIDI, the levels range from a high of 2.01 in

16 2006 and a low of 1.76 in 2001, with an average of

17 1.90 for this period.

18 Q. Please describe RG&E's existing reliability

19 performance mechanism.

20 A. At this time RG&E has targets in place for SAIFI

21 and CAIDI of 0.90 and 1.90 respectively with

22 associated revenue adjustments of $1,250,000 for

23 each measure.

4
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1 Q. Please describe RG&E's electric service

2 reliability relative to these targets?

3 A. In examining RG&E's system wide SAIFI performance

4 over the last ten years, the indices range from a

5 high of 0.87 in 2001 and a low of 0.59 in 1997,

6 with an average of 0.74 for this period. For

7 CAIDI, the levels range from a high of 1.87 in

8 2005 and a low of 1.56 in 2001, with an average of

9 1.69 for this period.

i0 Q. Has the Commission addressed revenue adjustments

ii associated with electric reliability performance

12 mechanisms in previous M&A proceedings?

13 A. Yes. As part of the Order issued August 23, 2007

14 in Case 06-M-0878, Joint Petition of National Grid

15 PLC and KeySpan Corporation, the Commission stated

16 "Increased capital spending, enhanced inspection,

17 maintenance and better asset management are all

18 helpful, but given the risks of the transaction,

19 we will require concrete incentives to foster

20 reliability." The Commission then proceeded to

21 double the revenue adjustment over a two year

22 period, this on top of a possible doubling of the

23 adjustment from a previous case. That Order

24 demonstrates that, in an M&A transaction involving

5
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1 New York electric and gas utilities, maintaining

2 reliability of service subsequent to the

3 transaction is of paramount concern.

4 Q. How should these issues be addressed in this case?

5 A. Although the historic performance of both NYSEG

6 and RG&E have been acceptable relative to the

7 established targets, the Commission has

8 established that safeguards are necessary to

9 ensure that reliability of service does not suffer

i0 as a result of any change of ownership. Given the

Ii actions taken by the Commission in the Order

12 referenced above, we believe that they would

13 arrive at a similar decision in this case and

14 propose an identical doubling of the revenue

15 adjustments, with an additional doubling of the

16 adjustments in the following years. This proposal

17 would increase the total exposure for NYSEG to

18 $1,750,000 and $3,500,000 for SAIFI and CAIDI and

19 RG&E to $2,500,000 for each measure. If, in any

20 subsequent year, the company fails to meet the

21 thresholds, the adjustments will be doubled again.

22 This proposed action would raise the total

23 exposure for NYSEG to $3,500,000 and $7,000,000

24 •for SAIFI and CAIDI and for RG&E to $5,000,000.

6
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1 The target levels previously established would not

2 be altered as part of this proposal.

3 Q. Has the Commission set other precedents in

4 proceedings that raise issues related to electric

5 system reliability similar to those raised in this

6 proceeding?

7 A. Yes. In the Order in Case 06-M-0878, the

8 Commission stated, in reference to capital

9 expenditures, that _there is a risk that resources

i0 might be diverted post merger." To ensure

ii continued focus by the company on addressing

12 ageing infrastructure issues and to keep the

13 Commission abreast of developments in this area,

14 the Commission required National Grid to file a

15 report detailing the physical condition of all

16 elements of its electric system and to prepare a

17 plan and schedule identifying needed repairs,

18 remedial actions, and monitoring programs. Given

19 much of the NYSEG and RG&E system is the same

20 vintage as that of National Grid, we believe the

21 Commission would seek similar assurance that the

22 company is today and in the future focused on

23 system upgrades needed to preserve reliability.
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1 Q. What measures are you suggesting to ensure the

2 continued reliability of the NYSEG and RG&E

3 systems?

4 A. We have two recommendations. First, NYSEG and

5 RG&E should be required to provide annually a

6 five-year forecast of planned system upgrades

7 including the expected costs for each project or

8 program. The annual filing should include a

9 reconciliation of the past year's construction

I0 activity with the previously forecasted projects

ii and programs. Second, NYSEG and RG&E should be

12 required to provide an assessment Of the physical

13 condition of all elements in their electric

14 systems. Repair plans, remedial actions, and

15 monitoring programs for remedying the problems

16 with facilities found deficient should be

17 developed and included with the assessment. Given

18 the general concerns about the condition of aging

19 infrastructure independent of the petition, the

20 physical assessment and details of mitigation

21 measures should be filed by NYSEG and RG&E with

22 the Commission 90 days from a decision in this

23 proceeding. The annual five-year forecast of

24 construction projects and programs and their

8
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1 costs, and the reconciliation to the past year's

2 forecast should be filed 30 days from the end of

3 NYSEG's and RG&E's current planning cycle and each

4 year thereafter.

5 Russell Re_owering Project

6 Q. The New York Independent System Operator (NYISO)

7 Comprehensive Reliability Plan (CRP) 2007

8 discusses RG&E's proposed Russell Repowering

9 Project. Has the NYISO performed an analysis to

i0 determine if there is a reliability need for this

Ii project?

12 A. Yes. The bulk-electric system reliability need

13 for the Russell project was evaluated in the CRP

14 2007. The Reliability Needs Assessment (RNA),

15 which is the starting point for the CRP,

16 determined that the bulk electric system would be

17 reliable through 2010. The RNA also concluded

18 that there was a need for system upgrades or

19 additional resource capacity starting 2011 with

20 the need increasing through 2016, the final year

21 of the study. The NYISO solicited both merchant

22 project proposals and utility backstop project

23 proposals. (Backstop proposals are project

24 proposals held in reserve in case merchant

9
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1 projects are insufficient to meet bulk system

2 reliability needs.) RG&E submitted as a backstop

3 project _'a specific 300 MW generation proposal in

4 Zone B ...included conceptual design information,

5 licensing, and a construction schedule for a 300

6 MW fluid bed combustor clean coal plant, or,

7 alternatively a 300 MW natural gas combined cycle

8 plant." While not identified by name, this is the

9 description of the repowering alternatives RG&E

i0 has put forward for the Russell plant. RG&E

ii stated that the lead time needed for the project

12 was 5 to 7 years. The RG&E submittal is one

13 project within a portfolio of project proposals

14 submitted by the utilities that would fully

15 resolve identified reliability needs through 2016.

16 Q. What was the result of the NYISO analysis of the

17 RG&E project proposal?

18 A. The NYISO preformed an analysis of all the utility

19 proposed projects and found that, in aggregate,

20 the projects would meet the identified reliability

21 needs through 2016.

22 Q. Did the CRP 2007 determine there is a reliability

23 need for the RG&E proposed project?

i0
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1 A. No. The CRP process has a preference for

2 resolving identified bulk system reliability needs

3 with merchant-based projects and only incorporates

4 backstop project proposals if there are

5 insufficient merchant proposals. The CRP 2007

6 determined "that under the conditions studied, the

7 market-based solutions submitted and the utility

8 updated plans [which apply only to the 2011 need

9 year], the proposed system upgrades will maintain

i0 the reliability of the New York bulk power system

ii without the need for regulated backstop or

12 alternative regulated solutions at this time."

13 Q. Where are Staff's recommendations regarding the

14 Russell station set forth?

15 A. The Staff Policy Panel makes recommendations

16 regarding the Russell station.

17 Q. Does this conclude your testimony at this time?

18 A. Yes.

ii
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1 MR. VAN RYN: May I have their affidavit marked as

2 an exhibit?

3 JUDGE EPSTEIN: One-thirty-four.

4 (Exhibit Number 134 was marked for identification.)

5 MR. VAN RYN: May I have the testimony of the

6 consumer services panel copied into the record as if

7 given orally?

8 JUDGE EPSTEIN: Yes.

9 (The following is the prefiled testimony of the

i0 consumer services panel:)
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1 Q. Mr. Silverstein, will you please state your name

2 and business address.

3 A. My name is Leonard Silverstein. My business

4 address is Three Empire State Plaza, Albany, New

5 York, 12223-1350.

6 Q. By whom are you employed and in what capacity?

7 A. I am employed by the New York State Department

8 of Public Service, Office of Consumer Services,

9 as a Utility Consumer Assistance Specialist.

i0 Q. What is your education and background?

Ii A. I received both a Bachelor of Arts degree in

12 Political Science and a Master of Public

13 Administration degree from the State University

14 of New York at Albany. Before joining the

15 Department of Public Service, I held positions

16 of increasing responsibility with the New York

17 State Assembly for nearly seven years, and

18 subsequently worked as a Regulations Analyst at

19 what is now the New York State Governor's Office

20 of Regulatory Reform for about eight years. I

21 have worked for the Department of Public Service

22 since 2001. My responsibilities in this

1
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1 position have included advocating positions on

2 behalf of residential customers in utility rate

3 proceedings, oversight of utility customer

4 service operations, developing utility service

5 quality incentive programs and evaluating

6 utility low-income programs.

7 Q. Have you previously testified before the

8 Commission?

9 A. Yes.

I0 Q. Mr. Insogna, please state your full name,

II employer, and business address.

12 A. Martin Insogna. I am employed by the New York

13 State Department of Public Service. My business

14 address is Three Empire State Plaza, Albany, NY

15 12223.

16 Q. Mr. Insogna, what is your position at the

17 Department?

18 A. I am employed as a Utility Consumer Program

19 Specialist 4 in the Office of Consumer Services.

20 Q. Please describe your educational background and

21 professional experience.

22 A. I hold a Bachelor's Degree in philosophy and

2
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1 economics from Colgate University. Prior to

2 joining the Department, I was employed in a wide

3 range of customer service fields, including as a

4 representative of the then-New York Telephone

5 Company. I joined the Consumer Services

6 Division of the Department in 1990 as a Consumer

7 Services Specialist, investigating and resolving

8 utility consumer complaints. I was thereafter

9 accepted into a traineeship with the Office of

i0 Energy Efficiency and Environment, with

ii responsibility for policy and operational

12 considerations involving utility energy

13 efficiency and emerging environmental issues. I

14 was then promoted to the title of Utility Rate

15 Analyst, and was transferred to the Electric

16 Division, with responsibility for review and

17 analysis of utility rate and rate-related

18 filings. When the Department was reorganized in

19 1999, I was assigned to the Retail Competition

20 section of the Office of Electricity and

21 Environment, with responsibility for a wide

22 variety of initiatives related to the

3
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1 introduction of retail access. In January 2000,

2 I was promoted to the title of Associate Policy

3 and Compliance Analyst and transferred to the

4 Residential Advocacy Section of the Office of

5 Consumer Education and Advocacy. The Department

6 of Civil Service subsequently reclassified the

7 title of Associate Policy and Compliance Analyst

8 to my current title. In December 2003, the

9 Department was again reorganized, and the Office

i0 of Consumer Services assumed responsibility for

Ii consumer advocacy functions within the

12 Department.

13 Q. Please briefly describe your current

14 responsibilities with the Department.

15 A. I oversee utility compliance with Public Service

16 Law and Commission regulations regarding

17 consumer protections and access to service;

18 monitor and analyze utility customer service

19 quality performance and responsiveness to

20 customer needs; promote access to affordable

21 utility services for low-income and other

22 special needs customers; and represent

4
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1 residential and small business customer

2 interests in utility rate cases and other

3 Commission proceedings.

4 Q. Have you previously testified before the

5 Commission?

6 A. Yes. I have previously testified in proceedings

7 concerning Orange and Rockland Utilities, Inc.

8 (_Orange and Rockland" or the _Company"), New

9 York State Electric and Gas, Niagara Mohawk,

i0 Rochester Gas and Electric, KeySpan Energy

ii Delivery New York and KeySpan Energy Delivery

12 Long Island, and Con Edison. Subjects of my

13 previous testimony have included energy

14 efficiency programs, system benefits charge

15 implementation, rate design, consumer

16 protections, service quality, low income

17 customer needs, outreach and education, and

18 utility commodity supply pricing.

19 Q. Does the petitioner's filing provide customers

20 with consumer service benefits beyond those

21 currently provided by the current Energy East,

22 RG&E and NYSE&G corporate structure?

5
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! A. No. The petitioner's filing suggests business as

2 usual and provides no specific consumer service

3 benefits that would make a merger in the public

4 interest.

5 Q. What is the purpose of your testimony in this

6 proceeding?

7 A. We recommend certain measures that if adopted

8 could provide enhanced consumer benefits and

9 protections should Iberdrola acquire Energy East

i0 and its affiliated local distribution companies

ii (LDCs) NYSE&G and RG&E. Specifically, the

12 Commission should direct the continuation and

13 expansion of customer service performance

14 incentives for NYSEG and RG&E, enhanced programs

15 to address low income customer needs, and

16 operational requirements concerning the

17 companies' general customer outreach and

18 education programs.

19 Q. Have you prepared any exhibits in connection

20 with your testimony?

21 A. Yes, Exhibit (CSP-I).

22

6
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1 Customer Service Performance Incentive

2 Q. What is tlhe purpose of a Customer Service

3 Performance Incentive (CSPI)?

4 A. CSPIs help to align shareholder and ratepayer

5 interests by providing earnings consequences to

6 shareholders for the quality of service provided

7 by a utility to its customers. Presently, such

8 mechanisms are in effect at all of the major

9 energy utilities that link earnings directly to

I0 companies' performance on specific measures of

ii customer service.

12 Q. Why is a CSPI needed?

13 A. As a monopoly provider of delivery service,

14 NYSEG and RG&E do not have a profit-based

15 incentive to provide satisfactory customer

16 service, because its customers cannot select

17 among providers on the basis of the quality of

18 service provided. However, providing quality

19 service is extremely important to customers. A

20 CSPI is needed to provide an incentive to the

21 companies to provide satisfactory levels of

22 customer service performance.

7
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1 Q. Please describe NYSEG's current CSPI.

2 A. NYSEG's electric CSPI was approved in an order

3 authorizing the company's electric rates in Case

4 05-E-1222, New York State Electric & Gas

5 Corporation, Order Adopting Recommended Decision

6 (issued August 23, 2006). As shown in Exhibit

7 (CSP-I), the CSPI measures are: Overall

8 Customer Service Satisfaction Index, Contact

9 Satisfaction Index, and PSC Complaint Rate. The

i0 complaint measure carries a maximum potential

ii annual negative adjustment to the company's

12 earnings of $1.5 million equivalent to

13 approximately 15 basis points), while each of

14 the satisfaction indices carries a maximum

15 potential annual negative adjustment of $i

16 million (equivalent to approximately i0 basis

17 points). The Overall Customer Service

18 Satisfaction Index is based on an annual survey

19 of a representative sample of customers from all

20 regions of the NYSEG service territory. An

21 independent consultant conducts the survey and

22 analyzes the results. The index is a measure of

8
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1 the percent of customers satisfied with the

2 service they receive from NYSEG. Adjustments of

3 $i00,000 to $i million for electricity and

4 $41,666 to $166,666 for gas accrue at specific

5 levels of customer satisfaction starting at less

6 than or equal to 73.0 percent. The maximum

7 adjustment is made if the index is 70.0 percent

8 or less. The Contact Satisfaction Index is

9 based on a monthly survey conducted by NYSEG of

i0 customers who have had recent contacts with the

ii company. The survey design provides for a

12 statistically valid sample of customers from

13 each of the regions of the service territory.

14 The monthly results are combined into an annual

15 average satisfaction index. Potential annual

16 adjustments from $i00,000 to $i million for

17 electricity and $41,666 to $166,666 for gas

18 accrue at values of 85.0 percent or below. The

19 maximum adjustment is made if the index is 82.0

20 percent or less. The PSC Complaint Rate is the

21 annual average rate of monthly complaints to the

22 Commission per I00,000 customers, as calculated

9
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1 by Staff of the Office of Consumer Services.

2 Adjustments from $I00,000 to $1.5 million for

3 electricity and $41,667 to $166,667 for gas

4 accrue for an annual complaint rate of 1.0 or

5 greater. The maximum adjustment is made if the

6 complaint rate is 1.7 or greater. Calendar

7 years are used as the annual periods for

8 measuring performance under the NYSEG incentive

9 plan. NYSEG submits quarterly progress reports

i0 as well as an annual incentive plan report at

Ii the end of each year. The Commission has

12 adopted the same three customer service

13 performance incentive measures for NYSEG'S

14 natural gas operations, (Cases 01-G-1668, et

15 al., New York State Electric & Gas Corporation -

16 Rates for Gas Service., Order Establishing Rates

17 (issued November 20, 2002). NYSEG's financial

18 risk for customer service performance was set at

19 $0.5 million (equivalent to approximately five

20 basis points of return on gas common equity),

21 equally divided among the three measures.

22 Q. How has NYSEG performed under the current

i0
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1 service performance incentive mechanism?

2 A. NYSEG's performance for PSC complaints and

3 customer satisfaction has been satisfactory.

4 NYSEG had an average of 1.0 complaint per

5 I00,000 customers in 2006 and averaged 0.7

6 complaints for 2007. NYSEG, however, reported

7 that its contact satisfaction index did not meet

8 the performance standards. It was 73.6% for

9 2006, which was below the minimum threshold of

i0 82.0%, so NYSEG was subject to a negative

ii revenue adjustment of $1.67 million.

12 Q. Please describe RG&E's current CSPI.

13 A. RG&E's CSPI was adopted by the Commission in its

14 electric and gas rate order in Cases 03-E-0765,

15 03-G-0766 and 02-E-0198, Rochester Gas and

16 Electric Corporation, Order Adopting Provisions

17 of Joint Proposals with Conditions(issued May

18 20, 2004). The CSPI was subsequently modified

19 by the Commission on May 17, 2005, Cases 03-E-

20 0765, 03-G-0766, Order Adopting a PSC Complaint

21 Rate for Rochester Gas and Electric

22 Corporation's Service Quality Performance

ii
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1 Program, to add an additional performance

2 measure, the PSC Complaint Rate. Potential rate

3 adjustments total a maximum $2.5 million

4 annually of electric revenues (equivalent to

5 approximately 41 basis points of electric common

6 equity) and $700,000 of gas revenues (equivalent

7 to approximately 12 basis points of gas common

8 equity). As shown in Exhibit (CSP-I), the

9 CSPI consists of six measures: PSC Complaint

I0 Rate, Customer Interaction Service Index,

ii Appointments Kept, Calls Answered Within 30

12 Seconds, Billing Accuracy, and Estimated Meter

13 Readings. Each measure has specific performance

14 levels and revenue adjustments for failure to

15 achieve the performance targets, as shown in

16 Exhibit (CSP-I). RG&E's performance under

17 its incentive mechanism has been satisfactory,

18 except for the performance standard that

19 measures calls answered within 30 seconds. RG&E

20 failed to meet its target for calls answered

21 within 30 seconds in 2006, resulting in an

22 electric revenue adjustment of $416,666

12
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1 (equivalent to approximately seven basis points

2 of electric common equity) and a gas revenue

3 adjustment of $116,666 (equivalent to

4 approximately two basis points of gas common

5 equity). These revenue adjustments were

6 recognized in the Company's Rate Year Three

7 compliance filings, dated March 30, 2007.

8 Q. Do the Companies propose any changes to the

9 CSPIs?

i0 A. No, the companies have not proposed any changes

ii to the CSPIs in this proceeding.

12 Q. What is your proposal on the companies' CSPIs?

13 A. The overall design of Staff's proposed CSPIs for

14 NYSEG and RG&E would increase the amounts at

15 risk and make the two companies' CSPIs more

16 consistent with each other. All of the measures

17 included in RG&E's CSPI should be applied to

18 both companies as outlined in Exhibit (CSP-

19 i). The PSC Complaint Rate threshold for RG&E

20 should be set at NYSEG's thresholds (i.0 - 1.7).

21 Each company should continue to implement its

22 own proprietary customer survey measure. A new

13
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1 measure, called "Escalated Complaint Response

2 Time" should be added to both companies' CSPIs.

3 Q. What is the Escalated Complaint Response Time?

4 A. Under the Quick Response System (QRS) adopted by

5 Staff in 2001, initial complaints are not

6 counted against the utility; however, if the

7 customer informs us that the utility failed to

8 satisfy their complaint, the matter is escalated

9 for further handling and investigation by Staff

i0 and is noted as an escalated complaint. It is

II the escalated complaints that are counted in

12 determining the utility's PSC complaint rate.

13 The Escalated Complaint Response Time is the

14 average number of days it took the utility to

15 respond to escalated complaints closed in each

16 month.

17 Q. How would Escalated Complaint Response Time be

18 measured for purposes of the CSPI?

19 A. Escalated Complaint Response Time is among the

20 statistics that are compiled and published

21 monthly and posted on the Department of Public

22 Service website by Staff in its "Monthly Report

14
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1 on Consumer Complaint Activity." Under Staff's

2 proposal, the average of 12 monthly Escalated

3 Complaint Response Times for the calendar year

4 would be compared to the target levels for this

5 measure, with payments to ratepayers assessed if

6 the value of this number rose above the

7 threshold levels, as shown in Exhibit (CSP-

s 1).

9 Q. What is the Panel's proposal on the amount at

i0 risk for the respective Companies?

Ii A Since Iberdrola's proposal to acquire Energy

12 East is financial rather than operational in

13 nature, the transaction poses risks for service

14 quality and customer service performance, the

15 potential negative revenue adjustments for RG&E

16 should be doubled. The RG&E CSPI rate

17 adjustments should total a maximum $5.0 million

18 annually of electric revenues (equivalent to

19 approximately 82 basis points of electric common

20 equity) and $1.4 million of gas revenues

21 (equivalent to about 24 basis points of gas

22 common equity).

15
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1 The potential negative revenue adjustments for

2 NYSEG should be consistent with RG&E and,

3 therefore should be set at the equivalent of 82

4 basis points of electric common equity and 24

5 basis points of gas common equity, which are

6 $8.4 million for electric operations and $2.4

7 million for gas operations.

8 Q Why do you propose doubling the potential

9 revenue adjustments for unsatisfactory service

i0 by the companies?

ii A. In its Order Authorizing Acquisition Subject to

12 Conditions and Making Some Revenue Requirement

13 Determinations for Keyspan Energy Delivery New

14 York and Keyspan Enerqy Delivery Long Island,

15 issued on September 17, 2007, the Commission

16 determined that the amounts originally proposed

17 to be put at risk for the service quality

18 performance program were too small. The

19 Commission was concerned that the financial

20 circumstances surrounding the merger posed

21 significant risks for customers and that the

22 Commission was concerned that customer service

16
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1 could decline in the event of financial

2 difficulties. As a result of the financial

3 risks involved, the Commission increased the

4 amount at risk for each measure so that there

5 was a doubling of assessments contained in the

6 joint proposal and then a tripling if the

7 failure occurs in any year in which a dividend

8 restriction is triggered. The Commission

9 tripled the potential revenue adjustments upon

I0 the occurrence of that circumstance because it

ii is a time when the company might confront

12 incentives to take extreme actions to the

13 detriment of service quality. In addition, the

14 Commission ordered that the amounts will be

15 quadrupled for any year in which a measure is

16 not met and had not been met in any two of the

17 prior four years. We are advised by the Staff

18 Policy Panel that the proposed acquisition of

19 Energy East by Iberdrola carries financial risks

20 similar to those in the National Grid/Keyspan

21 New York and Keyspan Long Island merger. NYSEG

22 and RG&E ratepayers should, therefore, be

17
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1 afforded similar protections, by similarly

2 increasing the companies' potential amounts at

3 risk for unsatisfactory performance.

4 Q You indicate that financial risks arising out of

5 the Iberdrola merger transaction justify

6 adoption of the above measures. Assume that the

7 financial risks were not similar to those in the

8 KeySpan transaction, would you still propose the

9 above measures?

I0 A. Yes. In New York, utility mergers must produce

II positive benefits to consumers in order to

12 obtain approval. Holding customer service to

13 the same standards as prior to the merger is not

14 sufficient to justify a finding that this

15 acquisition produces positive benefits. In

16 other words, a commitment to improve customer

17 service backed by enforceable conditions could

18 be used to support a finding that positive

19 benefits are present.

20 Q. What are the proposed reporting requirements for

21 the companies' CSPIs?

22 A. The companies should submit quarterly and annual

18
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1 reports to the Department. We also recommend

2 that the companies should provide the Department

3 Staff in the Office of Consumer Services with a

4 detailed annual report on the methodology,

5 results and conclusions of the customer contact

6 and customer satisfaction surveys.

7 Low Income Customer Needs

8 Q. What has been the Commission's approach to the

9 needs of low-income customers of electric and

i0 gas utilities?

ii A. Beginning in the early 1990's, the Commission

12 has approved programs to provide energy

13 affordability assistance for low-income

14 customers. The programs have been developed in

15 individual utility rate cases, and are now in

16 place at all the major utilities. The programs

17 are designed to supplement, and not to supplant,

18 other government and community programs for low-

19 income customers. They differ in approaches,

20 both due to their origins in individual

21 proceedings and because the effectiveness of

22 different strategies is being tested among the

23 various utility service territories.

19
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1 Q. Besides helping the participating customers, are

2 there other benefits to a low-income energy

3 affordability program?

4 A. Yes. There are savings to utility ratepayers

5 and stockholders and to taxpayers. Service to

6 customers who cannot pay their full bills

7 imposes costs of providing that service on the

8 utility that it does not recover its costs from

9 those customers. Such costs are then allocated

I0 to all ratepayers through the utility's allowed

II uncollectible expense or may be written off as

12 bad debt and a reduction to stockholder

13 earnings. When customers do not pay, additional

14 utility costs are incurred including collection

15 costs and working capital on unpaid balances,

16 and those associated with service terminations

17 and reconnections; deposit maintenance;

18 regulatory expenses; payment plan negotiations;

19 credit agency fees; and lost revenues due to

20 reduced sales to customers who have lost service

21 for nonpayment. Beyond utility costs, millions

22 in federal and state tax dollars are spent

23 annually in New York during the heating season

24 to provide federally-funded emergency Home

20
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1 Energy Assistance Program (HEAP) grants and

2 state payments to utilities to restore or

3 continue service, or to place customers who have

4 had service terminated in temporary safe

5 housing. All of these ratepayer, stockholder

6 and taxpayer costs are incurred in the pursuit

7 of the public interest insuring continuation of

8 essential utility services to residential

9 customers, and they can be reduced by an

i0 effective program to assist low-income customers

ii to afford service, pay their bills, and retain

12 their utility service.

13 Q. What are NYSEG's and RG&E's current low-income

14 programs?

15 A. NYSEG and RG&E administer several ratepayer-

16 funded programs for its low-income customers.

17 NYSEG has the Power Partner (Electric) and the

18 Affordable Energy (Gas) programs, while RG&E

19 administers the Residential Energy Customer

20 Assistance Program (RECAP) and the Non-Heating

21 Gas Low Income programs.

22 Q. please describe NYSEG's Power Partner low-income

23 program.

24 A. The Power Partner Program was expanded in Case

21
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1 05-E-1222, New York State Electric & Gas

2 Corporation, Order Adopting Recommended Decision

3 with Modifications (issued august 23, 2006). It

4 provides a monthly discount of $9.57 for SC 1

5 (residential) participants and $14.29 for SC 8

6 (residential day-night service) participants.

7 It is designed to serve all HEAP eligible low

8 income customers, and customers are

9 automatically enrolled in Power Partner upon

i0 notification to the company that the customer is

ii HEAP eligible. In addition, for customers who

12 choose to apply, the utility places their

13 arrears in abeyance, suspends late payment

14 charges, and matches customer payments on

15 arrears up to $I00. Participants in Power

16 Partner must pay their bills on time and in full

17 in order to remain actively enrolled in the

18 program. The annual budget for the program is

19 approximately $4.6 million and it is targeted to

20 serve about 36,000 customers.

21 Q. Please describe NYSEG's Affordable Energy

22 program.

23 A. NYSEG's Affordable Energy Program (Gas) is a

24 bill discount program that was expanded in Case

22
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1 01-G-1668, New York State Electric & Gas

2 Corporation - Gas Rates, (issued December i,

3 2003). It provides for a customer charge of

4 $6.40 per month, representing an annual savings

5 of about $79 for a typical gas heating customer.

6 The current annual expenditure is $1.75 million

7 and targets 36,000 customers in order to serve

8 all HEAP eligible customers.

9 Q. Please describe RG&E's Residential Energy

i0 Customer Assistance Program (RECAP).

ii A. RG&E's RECAP was continued in Cases 03-E- 0765

12 and 03-G-0766, Rochester Gas & Electric

13 Corporation, Order Adopting Provisions of Joint

14 Proposals with conditions (issued May 20, 2004).

15 RECAP provides HEAP eligible, payment-troubled

16 customers a monthly $i0 bill discount, arrears

17 forgiveness of up to $125 per year, and budget

18 counseling. The targeted number of participants

19 is 1,800 customers and the annual budget is

20 about $550,000.

21 Q. Please describe RG&E's Non-heating Gas Low

22 Income Program.

23 A. The Non-Heating Gas Low Income Program provides

24 HEAP recipients who heat their residences with a

23
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1 fuel other than natural gas with a bill discount

2 of $5.81 to the minimum gas customer charge of

3 $15. The program costs about $95,000 per year.

4 Q. What is you proposal regarding NYSEG's low

5 income programs?

6 A. Staff recommends that NYSEG's Power Partner and

7 Affordable Energy programs, which have been

8 operating effectively, be continued at the

9 current funding level of $4.6 million and $1.75

I0 million, respectively.

Ii Q. What is your proposal regarding RG&E's RECAP?

12 A. Staff proposes to increase the number of

13 participants from 1,800 to 3,600 and double the

14 annual budget to $i.i million. This budget

15 increase would make RG&E's gas funded low income

16 program comparable to other utilities

17 expenditures on low income programs in terms of

18 the ratio of low income program budget to total

19 utility revenues, at about 0.4% of revenues.

20 Q. What is your proposal regarding RG&E's Non-

21 Heating Gas Low Income Program?

22 A. Staff proposes to continue the program at its

23 current funding level of $95,000 annually.

24 Q. Does Staff have any other proposals regarding

24
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1 RG&E's low income customers?

2 A. Yes. At this time, RG&E does not have a low

3 income program funded with electric rates.

4 Staff proposes to establish an electric low

5 income program for RG&E modeled after the

6 existing NYSEG Power Partner Program and funded

7 at $3 million per year. NYSEG's Power Partner

8 program is operating effectively and should be

9 used as a model for establishing RG&E's new

i0 program. The $3 million funding level is

ii comparable to other utilities in terms of the

12 ratio of low income program budget to total

13 revenues, at about 0.4% of revenues.

14 Q. If RG&E does not have such a program, how should

15 it be funded?

16 A. Providing funding for this program could be

17 considered a positive benefit of the acquisition

18 transaction and could be used to support a

19 finding that approval of the transaction is

20 justified.

21 Outreach and Education

22 Q. What is a utility Outreach and Education Plan?

23 A. In compliance with the Order Continuing

24 Reporting Requirements in Cases 96-M-0706 et.

25
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1 al, issued on November 13, 1997, utilities have

2 filed annual outreach and education plans

3 detailing their efforts to educate their

4 customers about utility service. The Order

5 continued outreach and education reporting

6 requirements first implemented in 1988.

7 Q. What is your recommendation regarding outreach

8 and education?

9 A. We propose that an outreach and education plan,

I0 with an identified budget, be developed annually

II for each company, and filed with the Director of

12 the Office of Consumer Services for Staff

13 review. The annual filings should include

14 detailed budgets and describe the specific

15 outreach campaign messages to be disseminated,

16 the communication vehicles to be used to

17 disseminate them, the goals of the outreach

18 program and the criteria for measuring their

19 achievement. This will ensure that outreach and

20 education activities are fully developed,

21 adequately funded, and that there is no

22 duplication of programs

23 Q. Does this conclude the Panel's testimony?

24 A. Yes, at this time.

26
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1 MR. VAN RYN: May I have their affidavit marked as

2 an exhibit?

3 JUDGE EPSTEIN: One-thirty-five.

4 (Exhibit Number 135 was marked for identification.)

5 MR. VAN RYN: And finally, may I have the exhibit of

6 the consumer services panel marked for identification?

7 JUDGE EPSTEIN: One-thirty-six.

8 (Exhibit Number 136 was marked for identification.)

9 JUDGE EPSTEIN: While we're at it, does anybody have

i0 an opinion on whether the environmental assessment form

ii needs to be in the record of this case, or is it simply

12 an independent, legally operative document on its own?

13 MR. VAN RYN: I do have an opinion. I think it's a_

14 independent document.

15 JUDGE EPSTEIN: Okay. Then I think the next

16 question is, is there any objection to moving all the

17 Exhibits, 1 through 136, into the record at this time?

18 MR. SCHWARTZ: Your Honor, one of the items that we

19 tentatively objected to was Exhibit 58, which was a

20 Market Watch report, and we would still object to that on

21 the basis that, consistent with the answer to Staff's

22 earlier motion, we characterized this article,

23 particularly this article and certain other ones

24 identified, as speculative press reports that did not
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1 have a basis associated with them.

2 MR. VAN RYN: Well, your Honor, I believe that goes

3 to the weight that then should be accorded to them, not

4 to their admissibility. They report factual reports in

5 newspapers. Other public opinion pieces are often

6 received into evidence by the Commission. This is, you

7 know, this is -- it stands for what it stands for. They

8 have had their opportunity to cross it. They have had

9 their opportunity to criticize it. They will have their

i0 opportunity to criticize it more in brief. I think that

ii their objection really goes to the weight and not to the

12 admissibility.

13 MR. SCHWARTZ: One of the notations just to this is

14 that Market Watch is not like a New York Times or certain

15 other publication. It's an online publication that does

16 not quite operate like a traditional newspaper process

17 would, and therefore, we consider it to be not worth

18 much. I don't disagree with Mr. Van Ryn that this is

19 primarily a weight issue, and to the extent that you

20 believe this should be admitted, we certainly would be

21 okay with that,, with those notations.

22 JUDGE EPSTEIN: Okay. And I think your last

23 remarks, Mr. Schwartz, just tend to reconfirm what Mr.

24 Van Ryn said, that the only question about it is one of
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1 credibility, and I'm not prepared to get into the nuances

2 as to what extent one type of news publication is more

3 credible than another. I did hear Donald Trump say that

4 New York Times business reporting isn't worth anything.

5 He'd rather read the New York Post. So, again, these

6 judgments are beyond me, and if necessary, we can argue

7 them on brief. So Number 58 will be included in the

8 record subject to those criticisms that Mr. Schwartz just

9 expressed.

i0 What else potentially is objectionable? I

ii thought --

12 MR. MUELLER: Your Honor, we had had some discussion

13 earlier today Exhibit 24. The Joint Petitioners are

14 satisfied with the record as it stands, and with regards

15 to that exhibit:, we would withdraw the objection.

16 JUDGE EPS_CEIN: Okay. Good. I don't want to go

17 looking for trouble, but I thought -- does that cover it?

18 Because there were some others where I had question marks

19 as to whether there was an objection, because I guess it

20 needed to be resolved.

21 MR. SCHWARTZ: For exhibits, that's it, your Honor.

22 JUDGE EPSTEIN: Okay. Very good. So those, all

23 the exhibits a:ce accordingly incorporated into the

24 record.
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1 (Exhibit Number 1 through 136 were received in

2 evidence.)

3 JUDGE EPSTEIN: With regard to the briefing

4 schedule, I think we should continue on the record,

5 because we may get into some advocacy regarding the

6 desirability or not of a recommended decision, and let me

7 start by making some disclaimers.

8 First of all, we may want to talk about what session

9 of the Commission this case could get to, assuming one

i0 briefing schedule or another. I want to emphasize that

ii I'm not purporting to make a commitment on behalf of the

12 Commission as to what session they'll take up this case

13 at, because I'm aware that there's some sensitivity

14 around the department to the possibility that parties are

15 purporting to box the Commission into a particular

16 schedule like that.

17 MR. SCHWARTZ: Your Honor --

18 JUDGE EPSTEIN: Yes.

19 MR. SCHWARTZ: I'm sorry to interrupt. Would you

20 permit us to have a brief off-the-record discussion for a

21 moment?

22 JUDGE EPSTEIN: Sure. Let me just wrap up my

23 disclaimers, though, and then we can do that. The other

24 thing is that, in discussing the feasibility of getting
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1 the case to a particular session, I'm assuming one

2 deliberative session will suffice, and it's not within my

3 authority to determine that. The Commission will take up

4 the case as many times as they feel it's necessary, and

5 especially, in a case like this, being as significant as

6 it is, the Commission can be expected to take a

7 relatively keen interest in it and both collectively and

8 also in the sense that there may be individuals on the

9 Commission's advisory staff who will require additional

i0 time to examine more closely one issue or another if it

ii appears that the issues are particularly challenging.

12 And also anything I might say about the schedule, is

13 subject to that same general concern, that the schedule

14 can be extended at any time if there is some interest

15 within the department in exploring particular issues more

16 closely.

17 As Mr. Schwartz requested, we'll go off the record

18 for further discussion.

19 (Discussion off the record and a brief recess was

20 taken.)

21 JUDGE EPSTEIN: We're back on the record. After the

22 parties conferenced, had a conference among themselves, I

23 had an off-the-record discussion with Counsel for

24 Petitioners and Staff about how much we should try to
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1 resolve today or not try to resolve that relates to

2 scheduling, and Counsel informed me that they had a

3 proposal. So let's hear what the proposal is.

4 MR. SCHWARTZ: Your Honor, our proposal, this is,

5 the proposal that has been worked out among the Joint

6 Petitioners and the other parties that are present in

7 this room today, is as follows: We would propose that we

8 have a post-hearing initial brief that would be due on

9 Friday, April ii. We would propose that we have a

i0 post-hearing reply brief that would be due two weeks

ii thereafter, Friday, April 25. We would propose that we

12 have a recommended decision issued in this proceeding

13 that would be targeted for four weeks thereafter, which

14 would be Friday, May 23. And we would propose to have

15 one brief on exceptions, just one round of briefs on

16 exceptions, not two. That would be targeted for ten days

17 thereafter for Wednesday, June 4. And that's all, your

18 Honor.

19 JUDGE EPSTEIN: Okay. If I were to tell you that by

20 changing the date of the reply brief to April 22, instead

21 of 25th, that that would provide more flexibility --

22 MR. MAGER: Your Honor.

23 JUDGE EPSTEIN: Yes.

24 MR. MAGER: I believe I mentioned this to you as an
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1 aside. I had a long-standing vacation that prior week,

2 and so having until the 25th is very important to me.

3 JUDGE EPSTEIN: I see. What day is the 25th?

4 MR. PRESTEMON: Friday.

5 JUDGE EPSTEIN: And commonly, the school vacation

6 week, it ends the 18th? Is that how it works?

7 MR. VAN RYN: Generally, yes.

8 MR. MAGER: I return from vacation the 20th, the

9 Sunday.

i0 MR. SCHWARTZ: Your Honor, one suggestion might be

ii -- hold on one second. I'm sorry.

12 JUDGE EPSTEIN: Well, the fact is, I did have that

13 discussion with Mr. Mager, and I just didn't make the

14 connection with this date. Okay. What were you going t<

15 say?

16 MR. SCHWARTZ: I'm sorry, your Honor. I had a

17 thought and I declined -- I decided not to make it.

18 Thank you.

19 JUDGE EPSTEIN: Okay. Fine. So let's go with April

20 llth and April 25th briefing dates. Beyond that, as I've

21 indicated, it's within the Secretary's discretion whether

22 to issue a recommended decision at all, and if it were

23 going to be issued, the issuance date would be determined

24 by the Secretary, assuming my cooperation in shipping
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1 that draft to her so that it could be issued by the date

2 that the parties have just proposed. And again, the rest

3 of the schedule from that point out would be speculative

4 at this point, because I assume that what the parties are

5 telling me is that they would like to have this amount of

6 time from the issuance of the recommended decision to the

7 one round of briefs. So we'll just leave the issuance of

8 a recon_mended decision and the date of the exceptions

9 brief as a matter to be reported to the Secretary as a

i0 proposal. We'll just leave it as that.

ii I had a couple of concerns about the post-hearing

12 briefs. One relates to the area that we have been

13 discussing during the hearings, which is that the

14 possibility of a take-over of Iberdrola is speculative

15 and that it's beyond of scope of this proceeding. And

16 one of the arguments raised by Petitioners, and this was

17 in their response to a Staff motion, one of the

18 Petitioners' arguments was that, if I'm characterizing it

19 fairly, was that it is unnecessary to consider the

20 possibility of a take-over of Iberdrola, because if that

21 were to occur, that would set up the preconditions of

22 another Section 70 proceeding, and it's not clear to me

23 whether that's an accurate statement of the Commission's

24 jurisdiction under Section 70. Now, is that something
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1 that the parties would care to brief, or would you rather

2 not brief that issue?

3 MR. SCHWARTZ: Your Honor, that would not be

4 something that we would intend to brief, unless others

5 raised it on their initial brief. We've stated in our

6 answer to the motion, Staff's motion, that we believed

7 that the Commission would have jurisdiction under Section

8 70 to review any such activity, any such event following

9 closing, and so we did not view that as an issue for us,

i0 and I don't know whether other parties had viewed it as a

ii concern.

12 MR. CONNOLLY: Is anybody saying that the Commission

13 does not have jurisdiction? I don't think Len is.

14 MR. VAN RYN: Certainly not.

15 MR. MAGER: Just so the silence is not interpreted

16 as acquiescence, I honestly have not researched that

17 point since the motions were filed. You know, I guess I

18 always thought I would get back into it if something

19 happened other than vague rumors, and nothing has

20 happened that I'm aware of. So I haven't revisited that

21 issue, and so sitting here today, I don't know if I'm

22 sure whether I agree with the Petitioners' position or

23 not.

24 MR. FITZGERALD: Your Honor, I think that that
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1 motion was also withdrawn by Staff. Mr. Van Ryn can

2 correct me if I'm wrong as to the status of the record.

3 MR. VAN RYN: Yeah, it was withdrawn without

4 prejudice. Unless there are further developments, I'm

5 not inclined to raise that motion again.

6 JUDGE EPSTEIN: Well, I don't want to demand now

7 that Staff disclose what its criticisms of the merger

8 proposal might be on brief, but it's conceivable that

9 either Staff or some other party might argue, Well, a bad

i0 thing about this take-over by Iberdrola is that we don't

ii know whether or not Iberdrola would be the object of the

12 take-over. And if that happened, I realize, if that type

13 of briefing occurred, I realize that there would be an

14 opportunity to address it on reply, but I think this

15 issue of the applicability of Section 70 is particularly

16 thorny, because there are inhibitions against various

17 parties really attempting to say, Well, the Commission

18 would not have jurisdiction to review subsequent

19 transactions of that nature.

20 So maybe we could leave it this way: That if --

21 well, we can't. I was looking for some compromise

22 between getting into that issue on a reply and getting

23 into it on the initial brief, but I guess on the initial

24 brief, you don't know whether it's going to be material

i
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1 at all.

2 MR. SCHWARTZ: Your Honor, and I'm not trying to

3 speculate as to what people's positions will be on

4 initial brief, but I don't see this as necessarily

5 becoming an issue that needs to be resolved here,

6 particularly in light of our view and effective

7 stipulation as to the Commission's jurisdiction.

8 MR. CONNOLLY: And Len's acceptance of it.

9 MR. VAN RYN: Yeah, your Honor, this would not -- to

i0 the extent this entire issue needs to be briefed, it's an

Ii appropriate issue for an initial brief. Like anything

12 else, the parties should avoid undue surprise, saving

13 their surprises for the reply brief. So if anybody

14 raises it, it's raised in the initial, and however wants

15 to reply, can reply.

16 JUDGE EPSTEIN: Okay. And I suppose under worse

17 case scenario, if there were two rounds of briefs and it

18 seemed they didn't succeed in addressing the Section 70

19 issue adequately, the parties could be asked to

20 supplement their briefs on that subject.

21 MR. VAN RYN: Sure, because you can always ask for

22 that sort of thing.

23 MR. MAGER: We could possibly also stipulate to some

24 type of poison pill where if a penny purchaser of
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1 Iberdrola contests PSC jurisdiction, that customers get

2 free delivery service for some period of time.

3 MR. CONNOLLY: They are my clients.

4 MR. SCHWARTZ: I don't think this is necessarily

5 something that needs resolution here. In fact, I don't

6 think that, your Honor -- I wouldn't be surprised if we

7 see that there's not a dispute about this issue, and

8 therefore, there may be no need for you to address -- you

9 can determine this on your own, obviously -- or for the

i0 Commission to address the scope of its jurisdiction under

ii Section 70 at all.

12 MR. DUTHIE: Your Honor, can I make a suggestion?

13 Can we all agree here that we are not going to be

14 briefing the Section 70 issue unless something else

15 occurs that would require that we brief that issue?

16 MR. VAN RYN: Your Honor, it's already out there. I

17 mean, you know, I don't see that it's any -- you know, I

18 feel obligated to kind of put two paragraphs in there and

19 say just leave it.

20 JUDGE EPSTEIN: Okay. We'll leave it that way, that

21 the scope of the briefing is up to the parties. There's

22 no particular obligation to take up any particular issue

23 on initial, and there's just an obligation to respond

24 adequately on reply.
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1 And the other sort of general concern I had was that

2 it's not -- there's likely to be some discussion of state

3 policy, state policy with regard to energy, and it's not

4 entirely clear to me whether that's all subject to change

5 now, as a result of the change of the administration that

6 we've had. I notice that the report of the then

7 Lieutenant Governor was endorsed by the Governor, and I'm

8 not sure that I would attach very much weight to the fact

9 that the report, that the Lieutenant Governor happens to

i0 be the same person as the Governor. It's just not clear

ii to me whether we can expect any change in state policy.

12 So to the extent that anybody is arguing about whether a

13 particular, whether the transaction would be consistent

14 with state policy, if they could just kind of bear in

15 mind that they might need to explain something about what

16 the status of that state policy is.

17 And that's all I have about briefing, and I think

18 that's all I have altogether. Does anybody else have

19 anything else they want to raise?

20 MR. MAGER: Just to clarify, your Honor, my

21 understanding and my position would be that the briefing

22 dates we have discussed are for e-mail service followed

23 up with a hard copy mailing.

24 JUDGE EPSTEIN: That would be my inclination, that
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1 it's for e-mail by close of business on April llth and

2 April 25th and that there's no particular in-hand date

3 implicit in that, but rather, you should be able to mail

4 it in some fashion the same day that you e-mail it.

5 MR. MAGER: Yes, with hard copies to the

6 Commissioner and your Honor.

7 JUDGE EPSTEIN: Well, I think maybe everybody wants

8 a hard copy eventually, but again, it doesn't need to

9 arrive anyplace by a specific date, as far as I'm

i0 concerned, as long as the e-mail is sent and received by

Ii close of business on those dates, and in fact, I'll be

12 looking for e-mail, too, regardless of hard copy. I

13 think you may know this better than me, but I think

14 you're obligated to provide five hard copies to the

15 Secretary.

16 MR. MAGER: And an original.

17 JUDGE EPSTEIN: And an original.

18 MR. PRESTEMON: Would the copies to the Secretary gc

19 in on the e-mail date or --

20 JUDGE EPSTEIN: Mail them on the e-mail date. A

21 good weeks work, a good four days work.

22 MR. SCHWARTZ: Thank you, your Honor. I just wanted

23 to say, on behalf of Iberdrola, this is Iberdrola's first

24 experience here at the Public Service Commission. We
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1 appreciate the whole process here and your Honor's

2 efforts and Staff Counsel and Intervenor Counsel efforts

3 as well. It's been a very worthwhile week.

4 JUDGE EPSTEIN: Well, I have enjoyed it if anyone

5 else has. Thank you very much.

6 (Whereupon, the matter was concluded.)
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