
STATE OF NEW YORK

OFFICE OF THE ATTORNEY GENERAL
Writer’s Direct No.

(212) 416-8468

ELIOT SPITZER                                                                                                                            PETER LEHNER
 A tto rney G enera l                                                                                                                                          E nv ironm en ta l P ro tec tion  B ureau

March 4, 2005

Jaclyn A. Brilling
Secretary
New York State Public Service Commission
3 Empire State Plaza
Albany, New York 12223-1350

Re: CASE 05-M-0090 - In the Matter of the System Benefits Charge III

Dear Secretary Brilling,

Please find enclosed an original and 15 copies of the Attorney General’s comments in the
above referenced proceeding.  

Respectfully submitted,

THOMAS CONGDON
Policy Analyst

120 Broadway, 26th Fl. New York, N.Y. 10271-0332 ! Tel (212) 416-8445 ! Fax (212) 416-6007  (Not For Service of Papers)

e-mail: thomas.congdon@oag.state.ny.us ! website: www.oag.state.ny.us



STATE OF NEW YORK
PUBLIC SERVICE COMMISSION

-----------------------------------------------------------x

In the Matter of the System Benefits Charge III   : Case No. 05-M-0090

-----------------------------------------------------------x

COMMENTS OF 
ATTORNEY GENERAL

ELIOT SPITZER

Peter H. Lehner
Bureau Chief
Thomas Congdon
Policy Analyst
Environmental Protection Bureau

Susanna Zwerling
Bureau Chief
Keith Gordon
Assistant Attorney General
Telecommunications and Energy Bureau

New York State Attorney General’s Office
120 Broadway 
New York, NY 10271
Tel. No.: (212) 416-8450
Fax No.: (212) 416-6007 March 4, 2005



   Opinion and Order Regarding Competitive Opportunities for Electric Service, Case No. 94-E-0952, et. al., May
1

20, 1996 at 61.

2

I. Introduction

In 1996, the New York State Public Service Commission (“PSC” or “Commission”)

created the System Benefits Charge (“SBC”).  The charge was intended to fund energy

efficiency and renewable energy projects that were not expected to be funded in the private

marketplace during the transition to full electric retail competition.   The SBC was extended in1

2001 for five years and is currently funded at a level of $150 million per year.  The Staff of the

Department of Public Service (“DPS”) is reviewing the SBC program to determine whether and

how it should be extended beyond its current expiration date of June 30, 2006.  In order to

facilitate this review, on January 28, 2005 the Commission invited public comment on a series of

questions regarding the SBC program.  The Office of the Attorney General (“OAG”) submits the

following comments pursuant to this invitation.

II. Summary of Comments

The OAG supports a robust SBC and recommends that it be extended through 2016 and

increased to $250 million per year in order to keep up with the level of expenditure on energy

efficiency seen in the past.  At a time when there are almost monthly new studies demonstrating

the tremendous public health harms -- and related health care cost effects -- of air pollution from

power plants, the need to improve energy efficiency and increase the supply of clean power is

even more clear and urgent.  Dirty air causes thousands of premature deaths and tens of

thousands of asthma attacks and other health problems each year.  The magnitude of this public

health problem, and its related effect on health care costs, businesses, competitiveness, and jobs
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demands aggressive State action.  New York State should lead the nation in energy efficiency

and renewable energy investments.  

As discussed in more detail below:

• The SBC program has met the goals and objectives established by the PSC.  

• While the SBC program has been very successful, there remains a significant gap in the

achievable potential for meeting our energy needs through efficiency and renewable

energy and the actual energy savings that current efficiency and renewable programs are

expected to achieve.  The SBC should be expanded to $250 million per year until 2016 to

reduce this gap. 

• The OAG recommends the following programmatic changes in the SBC program: (i) 

increase funding for low-income programs, (ii) increase funding for distributed

generation and combined heat and power installations, and (iii) eliminate direct funding

for the installation of generation technologies that are eligible to participate in the New

York Renewable Portfolio Standard.

• In addition to the electric SBC, the Commission should create a natural gas efficiency

SBC and consider a funding level of $70 - $140 million per year for five to seven years, a

similar level to other successful programs in the United States.  A natural gas SBC can

reduce price volatility in the natural gas market and achieve further energy savings,

emission reductions, and public health benefits in New York State.    

III. Interest of the Attorney General

The OAG enforces federal and state environmental, consumer and antitrust laws

throughout New York State and is a party in numerous PSC regulatory proceedings advocating
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on behalf of residential and small business consumers and the State of New York.  The OAG

works to protect and improve New York State’s environment, protect public health, prevent

ecological degradation, enhance sound economic development, and ensure adequate and reliable

energy infrastructure. 

The OAG has taken a number of actions to reduce air pollution from the electric

generation sector, and to protect and improve the nation’s clean air laws.  Since 1999, the OAG,

working with the U.S. Environmental Protection Agency (“EPA”), the New York Department of

Environmental Conservation, and other states, has brought enforcement actions against dozens

of coal-fired power plants in New York, Indiana, Kentucky, Ohio, Virginia and West Virginia

that violated the New Source Review provisions of the Clean Air Act.    The OAG has sued the2

federal government over its attempts to weaken the Clean Air Act,  is involved in a legal action3

2against the EPA over its failure to regulate emissions of carbon dioxide (“CO ”) from the

nation's vehicles and power plants,  and has sued the five largest contributors to global warming4

2in the United States seeking reductions in CO  emissions.      5

Existing electricity generation in the United States produces: one-quarter of the nitrogen

oxide emissions that cause urban smog, acid rain and fine particle pollution;  two-thirds of the6

sulfur dioxide emissions that cause acid rain and fine particle pollution;  one-third of the7

http://www.oag.state.ny.us/press/2003/feb/whitman_letter.pdf.
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mercury emissions that poison fish and wildlife and endanger public health;  and 40 percent of8

energy-related greenhouse gas emissions that are responsible for warming the planet with

potentially devastating climatic shifts, increased severe storms, coastal flooding from higher sea

levels, and other negative impacts.   These health and environmental consequences of electricity9

generation are taking a toll on New York and its residents.  Pollution from traditional sources of

electricity has caused premature deaths, contributed to high asthma rates and other respiratory

illness,  and has made 20 percent of Adirondack lakes too acidic to support aquatic life.  10 11

Investing in energy efficiency and renewable energy resources in New York State will

2reduce CO  emissions and have a global impact.  New York makes up 0.3 percent of the world's

population, but emits 0.9 percent of the world's carbon emissions.  12

New York has a strong interest in reducing the impact of global warming.  Some effects

that have been or are likely soon to be experienced in New York State include storm surges and

coastal flooding, beach erosion, loss of coastal wetland habitat, change in tree species (largely

eliminating the classic fall foliage), altered supply of drinking water, increased air pollution as

higher temperatures increase the concentration of ground-level ozone, and increased temperature

of surface waters.
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IV. Background of the SBC 

In 1996, the PSC established the SBC in Opinion No. 96-12 to mitigate the potential

adverse environmental impact of restructuring the electric industry.   The Commission13

determined that the SBC would provide a stable funding source for public policy initiatives that

were deemed unlikely to be privately funded in the energy marketplace during the transition to

full electric retail competition.  14

In Opinion No. 98-3, the PSC determined that: (1) SBC funding levels would be

established for the investor-owned utilities in their respective rate or restructuring cases; (2) the

SBC-funded programs would commence July 1, 1998 and expire after three years; and (3) the

New York Research and Development Authority (“NYSERDA”) would administer the SBC

programs.15

A March 1998 Memorandum of Understanding finalized SBC operating arrangements

among the Commission, the DPS, and NYSERDA.  The Memorandum directed NYSERDA to

draft an SBC Plan and to establish an outside advisory group to function as an independent

program evaluator. 

In July 1998, the PSC approved the SBC Plan.   The Commission determined that, for16

the three-year program, a total of $234.3 million in SBC funds would be collected by New

York's six investor-owned electric utilities and that programs would be conducted in three main

areas: (1) energy efficiency; (2) research and development (“R&D”); and (3) low-income
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affordability.   Of the $234.3 million total, nearly $63 million was set aside to fund prior17

efficiency program commitments of electric utilities and environmental disclosure (public

education regarding impacts of electricity generators).   The remaining $172 million was18

allocated to fund statewide programs administered by NYSERDA ($130.17 million for energy

efficiency activities; $27.60 million for public benefit R&D projects; and $13.90 million for

initiatives targeting low-income utility customers).   19

In January 2001, the PSC extended the SBC for five years through June 30, 2006 and

increased the SBC to $150 million per year.   In its Order, the PSC noted that a five-year20

program would provide greater funding certainty.   The PSC increased the funding level of the21

SBC because it found that it was necessary to continue ongoing SBC programs and to expand the

program to include a peak demand reduction program.  The PSC also recognized that SBC

programs would provide price benefits “not only to customers taking advantage of the programs,

but to all customers in the energy marketplace” due to the wholesale price suppression effect of

reducing demand.  22

In June 2002, NYSERDA filed its operating plan for the program period 2001-2006,

specifying $436.3 million for energy efficiency, $16.5 million for consumer education and

outreach activities, $113.7 million for low-income energy affordability, and $200 million for
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research and development projects, including distributed generation and Combined Heat and

Power (“CHP” or “co-generation”) installations.  23

V. Benefits of the Current SBC Program

The SBC program carried out by NYSERDA is designed to:

• Reduce environmental impacts of energy production and use;

• Improve energy efficiency and access to energy options for under-served customers;

• Improve system-wide reliability through end-user efficiency actions; and

• Facilitate competition to benefit end-users.24

According to the most recent evaluation and status report on the SBC program (the

“Evaluation Report”), NYSERDA has met all of these objectives, and the SBC has resulted in

the additional benefits of  creating jobs, leveraging significant private sector investment in the

State, and reducing energy costs.   Some of the findings of the evaluation report are presented25

below.  The findings are based on an evaluation of SBC expenditures of approximately $350

million from 1998 through 2003.  SBC expenditures through 2006 (full implementation) will

total $984.3 million. 

• The SBC program has reduced peak demand by up to 880 megawatts (MW) through

efficiency measures and callable reductions, improving system reliability and reducing

the risk of wholesale electricity price spikes.

• The SBC expenditure of approximately $350 million has spurred an additional
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investment of approximately $850 million in public and private sector investment in the

State.  When all of the current SBC funds are put to use, the SBC program is expected to

have resulted in a total of $2.8 billion of new investment in critical energy infrastructure

in the State. 

• The SBC program has created an average of 3,500 jobs annually between 1998 and 2003. 

It is expected to create an average of 5,500 jobs annually over the period 1998-2006.

• The SBC program has reduced annual electricity use in the State by about 1,000 GWh as

of year-end 2003.  The savings is expected to reach 2,700 GWh annually when fully

implemented (about 1.8 percent of statewide electricity consumption in 2002).

• The annual energy bill savings for participating customers is estimated to be $140

million.  These savings are assumed to continue for an average of ten years,  saving these

customers a total of $1.4 billion.   Participating customers’ bill savings is expected to

increase to $380 million annually when fully implemented.  All energy customers benefit

from energy demand reduction through lower energy costs.   Total annual energy cost

savings for participating and non-participating customers is estimated to be $196 million,

increasing to $420 million to $435 million when fully implemented.

• The SBC program has contributed to improving energy diversity in the State by reducing

electricity use and peak demand, increasing the share of renewable-energy-based

electricity generation and reducing the State’s reliance on fuel oil and natural gas. 

• The SBC program has assisted in the development of more than 40 MW of wind

generation.

• By reducing demand for electricity from fossil fuel power plants, the SBC has reduced

nitrogen oxides (“NOX”) emissions by 950 tons (1.4 percent of the State’s NOX budget
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for electricity generation sources), sulfur dioxide (“SO2") emissions by 1,700 tons (1.3

2percent of the State’s SO2 cap), and CO  emissions by 750,000 tons (1.1 percent

2reduction below 1990 level CO  emissions from electricity generation).  When fully

implemented, the SBC program is expected to reduce NOX emissions by an amount

equivalent to 3.7 percent of the statewide NOX budget for electricity generation, reduce

SO2 emissions by an amount equivalent to 3.5 percent of the statewide SO2 cap for

2electricity generation, and reduce CO  emissions by an amount equivalent to 2.9 percent

2of 1990 level CO  emissions from electricity generation.26

VI. SBC Duration and Funding Level

Despite tremendous potential for further energy savings in New York State, it is unlikely

that significant additional energy savings will be realized without the continued and full

implementation of the SBC.  A recent study of the potential in New York State for efficiency

improvements and renewable energy development (the “Potential Study”) shows that enormous

energy savings could still be achieved after full implementation of the current SBC program. 

According to the Potential Study, the potential savings from cost-effective energy efficiency

improvements could be as high as 48,584 GWh per year by 2007.   However when fully27

implemented, the SBC program will only achieve 2,700 GWh of energy savings annually (5.6

percent of the potential).  By 2022, these potential savings could be as high as 60,501 GWh per
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year, but the State’s currently planned initiatives are expected to realize 8,812 GWh, less than 15

percent of the achievable potential.28

If the potential for energy savings is realized, the State will enjoy enormous benefits in

reduced emissions from fossil fuel generators, reduced energy costs, reduced stress on the

transmission system and increased economic development.  But there are significant market

barriers to investments in energy efficiency and renewable energy.  As the Potential Study points

out, efficiency improvements (e.g., technology upgrades, changes in practices) may be cost-

effective to New York’s economy as a whole, but may not be economic from the individual

consumer’s perspective.   Efficient appliances and other efficiency measures often require a29

higher initial capital outlay and most consumers look only to the capital cost rather than to the

lifetime cost when making purchasing decisions.  There is also a lack of information available to

most consumers so that, even when interested in looking at the long-term costs, they do not have

adequate information to do such an analysis.  The Potential Study found that market barriers lead

most consumers to pursue only those efficiency opportunities that pay for themselves in two

years or less, even if the efficiency measure could provide benefits of ten years or more.   It is30

precisely because the PSC recognized these market barriers during its work to restructure the

electric industry that it called for the establishment of the SBC.  Many of NYSERDA’s SBC

programs are geared toward transforming markets and addressing the economic barriers standing

in the way of energy efficiency.   

To achieve the full achievable potential for energy savings through efficiency and
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renewable energy development, the OAG supports expanding the SBC program term through

2016.  When it expanded the SBC in 2001, the PSC recognized that a longer program term

would provide greater market certainty, but noted that its relatively modest five-year timeframe

balanced the need for more market certainty with the need to continually evaluate whether the

marketplace could deliver energy savings better than the SBC.   The Potential Study has shown31

that market barriers continue to prevent large-scale private investments in efficiency and new

generation technologies.  By lengthening the program term through 2016, the SBC program will

provide more funding certainty, and continue its success in achieving the State’s energy policy

goals.  In addition, by expanding the SBC program through 2016, it can facilitate the

implementation of the newly adopted Renewable Portfolio Standard (“RPS”) (see comments

below), which will be in effect through at least 2013.   The RPS is expected to result in the

procurement of 25 percent of the State’s electricity needs from renewable energy by 2013.  The

cost of procuring this renewable energy will be borne by New York’s ratepayers.  An expanded

SBC program will further reduce demand for electricity, and will therefore reduce the cost of

meeting the State’s RPS goals.    

As discussed in more detail below, the annual SBC funding level should be increased to

expand existing, successful programs to reduce demand, encourage the development of

distributed generation and combined heat and power technologies, and increase spending on

low-income programs.  Funding for efficiency has increased in recent years, but has not yet

reached the levels mandated by the PSC in the early 1990s prior to deregulation.  Between 1990

and 1996, prior to the SBC  program, investor-owned utilities invested $1.229 billion in energy
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efficiency that resulted in over 1,377 MW in capacity savings.   In 1992, investor-owned utility32

investments in demand side management in New York State reached a high of $286 million.  33

Accounting for current public benefits spending by the Long Island Power Authority

(approximately $34 million per year),  the SBC should be increased to $250 million per year to34

be on par with the funding level in 1992.  This funding level would also bring New York State in

line with energy efficiency investments being made in other states in the Northeast.  A

comparison of energy efficiency spending by state shows that New York is behind four out of

five of its neighboring states in spending per capita and as a percentage of electricity sales.  35

VII. Programmatic changes 

Overall, NYSERDA’s mixture of programs and funding allocations to date have been

successful in meeting the goals of the SBC.  The Evaluation Report concluded that NYSERDA

is administering a balanced portfolio of programs funded by the SBC that are tailored to meet the

needs of the State’s numerous energy using markets and sectors.   That said, given changes in36

State energy policy (most notably, the adoption of the Renewable Portfolio Standard last year),

and lessons learned from the ongoing SBC programs, the OAG recommends the following

programmatic changes in the SBC program: (i)  increase funding for low-income programs, (ii)

increase funding for distributed generation and combined heat and power installations, and (iii)
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eliminate direct funding for the installation of generation technologies that are eligible to

participate in the New York Renewable Portfolio Standard. 

A. Low Income Programs

More than seven million New Yorkers have incomes below 80 percent of the state

median income and qualify for some form of assistance.   Many low-income New Yorkers live37

in rental housing where they are responsible for the energy bills, but not responsible for the

quality of housing or the types of appliances in their homes.  Low-income housing in New York

State is often poorly ventilated, poorly insulated, and equipped with older, inefficient appliances. 

The result is that people who can least afford to pay high energy bills are often burdened with

unnecessarily high energy costs.  Indeed, some New York households spend up to 29 percent of

their total income on energy, compared to 3 percent for higher-income households.  38

The existing low-income affordability program has been successful in reducing the

energy cost burden on low-income families, while also providing the system-wide benefits of

significant demand reductions.  But the current funding level cannot reach enough households. 

As of June 2002, NYSERDA had allocated $21.7 million for low-income affordability

programs.   These expenditures served over 20,000 low-income households, saved the average39

household $299 in energy costs per year, and reduced overall demand statewide by over 7 MW.  40

 Current SBC funding levels for low-income affordability programs represent less than one-half
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of one percent of total energy expenditures by low-income households.    By increasing overall41

funding for the SBC, the low-income affordability programs can be expanded without hurting

other existing SBC programs.  

The OAG urges the PSC and NYSERDA to work closely with the Public Utility Law

Project to design programs that will most efficiently reach the greatest number of low-income

utility consumers.

B. Distributed Generation and Combined Heat and Power

Distributed Generation and Combined Heat and Power technologies can dramatically

improve system reliability and help meet the State’s electricity needs while minimizing adverse

environmental impacts typically associated with energy generation.  CHP systems can, and

usually do, achieve their overall efficiencies of close to double the current statewide average. 

Thus, the public health, acid rain, and global warming benefits of increased CHP are enormous.  

The SBC has been successful in encouraging the deployment of these technologies

throughout the State, but there remains significant potential to bring more DG and CHP online. 

In a CHP potential study commissioned by NYSERDA, 8,500 MW of CHP potential was

identified in New York State, primarily at office buildings, schools, lodging, hospitals, and

apartment buildings.   The SBC is expected to result in the installation of approximately 10042

MW of new on-site CHP capacity by 2007.  Many of these projects are located in load pocket

areas of the State, and are proving to be an effective tool to address reliability problems in these
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areas.  NYSERDA’s DG/CHP programs have been oversubscribed, demonstrating significant

interest in deploying these technologies.  

C. Changes in Renewable Energy Allocations

On September 24, 2004, the PSC adopted the RPS, requiring that 25 percent of the

State’s electricity demand come from renewable resources.   The RPS is expected to create a43

significant new demand for the installation of renewable generation sources. Therefore, it would

be unwise to continue direct SBC funding support for the installation of RPS-eligible

technologies.  However, there may be other SBC-appropriate projects that support the

development of the renewable energy market, facilitate the implementation of the RPS, and 

minimize the cost of the RPS.  For example, NYSERDA could continue projects that facilitate

the siting and permitting of renewable energy projects (such as performing reliability and

environmental impact studies), evaluate new technologies (R&D) and train and certify

renewable energy contractors.  Furthermore, it may also be appropriate to use SBC funds to

expand transmission capacity to areas of the State that have good renewable resource potential,

but lack adequate ties to the grid.  

VIII. Natural Gas Efficiency SBC

Just as the SBC has reduced wholesale electricity prices by reducing demand for

electricity, a natural gas SBC could be an effective tool to reduce natural gas prices, and reduce

natural gas price volatility.  Demand for natural gas is expected to rise over the next several
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years as more natural gas power plants come online.   Since there are natural gas supply44

limitations in New York State, this could result in greater price volatility in the future.  An SBC

program targeting end-users (not electricity generators) of natural gas, could reduce demand and

help to dampen this volatility.  Furthermore, given that most natural gas is imported into New

York State, natural gas efficiency improvements will reduce the flow of New York dollars out of

State. 

NYSERDA already has experience deploying natural gas efficiency programs.  Indeed,

NYSERDA was recognized by the American Council for an Energy-Efficient Economy for

having one of the best natural gas efficiency programs in the country.   The current natural gas45

programs administered by NYSERDA are limited, however, because the SBC is collected by

electric ratepayers and the PSC has justifiably limited the amount NYSERDA can spend on gas

programs.  

A natural gas SBC could be linked to other programs to be even more effective.  Methane

from landfills, for example, is a significant gas resource that is now largely vented into the

atmosphere, a practice that harms the economy and the environment.  The Department of

Environmental Conservation should consider amending its landfill closure regulations to require

methane capture.  The captured methane could then be used to generate electricity.  While such

projects should not need SBC assistance, it may be appropriate for the SBC to assist the

development of such a program.

Several states, including New Jersey, Massachusetts, Vermont, Connecticut and New
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Hampshire, have public benefit programs for natural gas efficiency.   The spending level among46

these states ranges between 1 and 2 percent of their natural gas revenues.  The PSC should

consider creating a natural gas SBC in New York on a similar scale.  In New York State, 1 to 2

percent of natural gas revenues would create a fund of $70 - $140 million per year.  47

The SBC on natural gas consumption should be collected from non-generator natural gas

customers, so that electric customers without direct natural gas consumption do not pay the gas

SBC indirectly through charges collected from electric generators fueled by gas.  

IX. Conclusion

The SBC program has been extraordinarily successful in meeting the State’s energy

policy goals.  The OAG recommends that the SBC program continue through 2016 at an

increased funding level of $250 million per year.  With increased funding and a longer program

term that will provide greater market certainty, the OAG believes the SBC will continue to

provide tremendous benefit to the State’s economy and environment.  An expanded SBC

program should provide greater funding to all existing programs, with a greater emphasis on low

income affordability and distributed generation installations.  Additionally, an SBC program for

natural gas is needed to stem the increase in demand and prices for natural gas.  The PSC should

consider a funding level that is similar to natural gas efficiency programs in other states in the

Northeast.  
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Bureau Chief
Thomas Congdon
Policy Analyst
Environmental Protection Bureau

Susanna Zwerling
Bureau Chief
Keith Gordon
Assistant Attorney General
Telecommunications and Energy Bureau

New York State Attorney General’s Office
120 Broadway 
New York, NY 10271
Tel. No.: (212) 416-8450
Fax No.: (212) 416-6007
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